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ABSTRACT

Title of Research pape: Places of Refuge in the 21Century: Ten years on — Review |&
Recommendations for amendment of the IMO GuidelorePlaces of Refuge, 2003
Degree: MSc International Transport and Logistics

1%
*..

‘Let’'s get real on ports of refuge’, ‘No refuge Asia for distressed Hong Kong chemical tank
‘Maritime Maisiecould break up at sea’, ‘Governments urged tallfdleir obligations over ports g
refuge’, ‘No hiding place from the refuge issueheBe are just a selection of gloomy headlinesdaa
be read in today’s maritime industry newspaperadifionally, there exists a long practice of gragta
vessel in difficulties a place of refuge. Yet, dugrithe course of the P0century and up to today this
refuge-custom is gradually being undermined by aespractice of refusing refuge. Coastal state
concerns center on the risk of significant pollotatlamages, but are not limited to that. Accordintig
dilemma of what to do when a ship finds itself erisus difficulty or in need of assistance, withgqut
however, presenting a risk to the safety of lifeolwed onboard and ashore in a potential placefoige,
remains a practical and unresolved problem. Arguiliias even become more complex in the course of
the 20/2' centuries and the underlying reasons will be erathihere. Even moderate progress With
implementation of the IMO Guidelines on placeseaftige during the preceding ten years cannot hiel¢ th
fact that there still appears to be a disconnettdmEn what is talked about and the reality — somgth
demonstrated by a number of recent high-profilesekesasualties which will be examined. Against this
background the paper considers and critically agsethe salient provisions of the IMO guidelindse T
finding is that there is room for improvement okthuidelines, particularly in the area of casualty
assessment and clear and rapid decision-makingniRaendations for improvement will be presented
accordingly.

—

KEYWORDS: Places of Refuge, Risk Assessment, Maritime Eprarg Response,
Response systems, Salvage, Incident Reports, Reeeinte casualties
« Developments undermining the refuge custom f@&ntury are examined
* Recent Place of Refuge casualties are consid&tdt Valor MSC Flaminia,
Maritime Maisie
» Track record of the IMO Guidelines on Places ofugef(2003) is surveyed
* Importance of unemotional risk assessment on teahrgrounds following a
refuge request is highlighted
* Recommendations are presented how the IMO Guidehne the current Places
of Refuge regime can be improved
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CHAPTER I: INTRODUCTION

Background

The plight of the chemical tanka&taritime Maisiehas brought the problem with places
of refuge back into sharp focus. On December 2826#& 44,404 dwt chemical tanker
was involved in a collision with a car carrier &ftisan while navigating in the Korea
Strait separating South Korea and Japan. Part efstlip’s cargo tanks containing
hazardous substancesiptured triggering a chemical fire. Instead oédliag the requests
of managers and salvors to provide a place of eefulgere the chemical fire could be
professionally fought, the ship stabilized and taego discharged with relative ease,
authorities in South Korea and Japan requesteshipeto remain at sea allegedly fearing
health, environmental and economical risks shodviessel be brought into a place of
refuge. The ship subsequently drifted into Japameders, complicating the search for a
place of refuge as responsibility for the casuettyld now be rather conveniently denied
by either South Korea or Japan. Salvors attendedhéo casualty at sea, weather
permitting. Absent a place of refuge they were hawveinable to undertake ship-to-ship
(STS) operations of the cargo and remaining bun&epen sea, arguably the measure
which would have allayed coastal States fears fsognitly. It was only after more than
four months that the vessel was allowed to prodeed place of refuge (Ulsan, South

Korea) to be dealt with adequately.

! At the time of the incident, three cargoes wereiea onboard: Acrylonitrilie, Paraxylene and Styee
and the total quantity was 29,337 mt. The collistieourred midships, well apart from the vessel'skau
tanks, rupturing the cargo tank containing the Adxgo. No pollution was caused during the incidenthe
burn rate was sufficient to account for the losgoa(well informed industry source)



Maritime Maisie is only the most recent case in a string of vaessdhich
encountered problems at sea and where compliartbetivg IMO Guidelines on Places
of Refuge for ships in need of assistance (2003)dressing coastal States and
owners/salvor’s obligations in place of refuge &itons - seemed to be wanting and the
duration until a place of refuge granted deemeessige (International Union of Marine
Insurance, 2014): on March 15 2012 the partly-la28269 dwt parcel-chemical tanker
Stolt Valorsuffered an explosion and fire during tank-clegnimthe Middle-East Gulf,
off the Saudi-Arabian coast. Salvors were engaget adter the fire was extinguished
Owners/Salvors made place of refuge request taltsest littoral states, Saudi-Arabia,
Qatar, Bahrain and Iran (Laruelle, 2013, p. 13)nCaaters were needed as the heavy
mid-ship structural damages threatened the stalolitthe vessel. All requests were
denied and no additional shore-side support offgl&tO, “Statement by Liberian
Delegation”, pp. 211-213). In its fragile stateJveass managed to lighten cargo and
bunkers at sea and the vessel was eventually pedttid proceed to Asry Shipyard,
Bahrain, for scrapping (“Safety at sea remains feeys”, 2012). Just two months later,
on July 14 2012 fully cellular 6,750 TEU contairlegpsMSC Flaminiasuffered a cargo
hold fire and explosion in the middle of the Atlantwith three fatal injuries
(Bundesstelle fuer Seeunfalluntersuchung, 2014,1p. After salvors arrived on scene,
fought the fire and gained control of the ship ticepse the best course of action was to
position her off the entrance of English Channal &m seek refuge from UK, Ireland,
Spain, Portugal, France, Belgium, Netherlands,@eadnany, the flag-state. A number of
coastal States refused to accede to a requestdiaca of refuge — some on reasonable
technical or safety grounds, others without evedeutaking preceding considerations
such as a through risk analysis (Bundesstelle $a@eunfalluntersuchung, 2014, pp. 166-
169). The ship eventually arrived in its desigdapdace of refuge, Jade-Weser Port,
Wilhelmshaven, Germany, almost two months afteiirtiigl incident.

Just likeMaritime Maisie, Stolt Valor and MSC Flaminisince the beginning of

shipping, ships occasionally run into distressagitins which force them to abandon their



voyages to seek shelter in nearby calm waters,caaghs, roadsteads and ports where
shore-based support can be brought to bear on dakealty and the vessel can be
stabilized. Such a place is a so-called “placeedfige” (POR). This operation sounds
straightforward and simple; however the decisiorkimgand the transfer of a distressed
vessel into places of refuge have arguably becamglex and controversial during the
20" and 21st centuries. Legal, technical, social, remviental and economical changes
worked in conjunction to gradually undermine a &mtwillingness to offer refuge.
Particularly the legal aspect is intricate. Accaglio Noyes ‘the law concerning places
of refuge, and more generally concerning ships istress, is undoubtedly complex’
(Noyes, 2008, p. 137). Arguably this complexitysas partly from the fact that a
distressed ship’s legal right to enter a placeefdige had never been formally codified
but rather falls in the remit of customary law. Tlagal uncertainty is amplified by the
many angles of law, international-, regional-, detite, and soft-law guidelines, which
have something to say on the issue without howeneating an assured legal framework
that is accepted by all stakeholders. Aside from l#gal component, the multitude of
stakeholders involved in place of refuge situatioedainly contributes to the complexity
and difficulty in reaching amicable decisions. Thare principally two “contenders”
with possibly opposing interests: the shipping stdy at large (composed of inter alia
ship- and cargo owners shipmanages, salvors, masuoeers, flag-states) which seeks to
rescue mariners, ship and cargo and the coast& Stamposed of inter alia port
authorities, environmental authorities, coastal gumities), which beyond mariners,
ship and cargo also has to take into considergtaiantial health-, environmental-, and
economical- risks to coastal communities by adngttia distressed and possibly
dangerous vessel into a place of refuge. Howewedenying a vessel the opportunity to
enter its waters to perform repairs in relativeegabr by delaying a decision until no
other options remain can actually increase a cb&me’s risk. This was clearly
demonstrated in the widely-reported maritime cas&aM/T Erika (1999),M/T Castor
(2000) andM/T Prestige(2002) which involved tankers developing strudtdagdures at



sea. An environmental catastrophe was narrowlydaebiwith theCastor, however the
Erika and thePrestige both eventually broke apart and sank, causing -sjead
contamination of coastal States in Europe. All ¢hinecidents had in common that a
request for provision of a place of refuge had bedfuosed, ‘ultimately decisions that
resulted in significant adverse environmental amwbnemic consequences’ (US
Guidelines for Places of Refuge Decision-making5p. Following these incidents, in
2003 the IMO adopted resolutioAs949(23) Guidelines for places of refuge for ships
need of assistand@ereafter “Guidelines”), and.950(23) Maritime Assistance Services
The Guidelines provide shipmasters, shipowners/gensa salvors on the one hand and
coastal States on the other with a framework thatva them to respond effectively and
complementary to a place of refuge situation. Tagppse of theMAS Resolutions to
establish a focal point of contact in coastal Stathich as an intermediary receives and
channels communication between the casualty shigh @wastal States authorities
involved in the place of refuge decision-making.tédy, the Guidelines expressly
recognize that a distressed vessel is often bdgedhevhen offered a place of refuge
where its situation can be stabilized. This rectigniis clearly with having the severe
consequence d&rika andPrestigein mind. Although catastrophes on par witika and
Prestigewere avoided and especially no environmental piotuoccurred, the recent
incidents ofMaritime Maisie, Stolt Valor and MSC Flamingearly point to flaws in the
current system of dealing with ships in need olaxe of refuge — and this despite the
existence of Guidelines. From the particular lamatf these incidents it is also obvious
that the flaws cannot be attributed to one paricutgion, but it indeed appears to be a
global problem. In the author’s opinion further lse& of the current place of refuge
system is therefore warranted and the specificarekeobjective of this thesis is outlined
hereunder.



Research Objective

Accepting the legal uncertainty attached to plaskesefuge and further assuming the
improbability that a legal common-ground can benfbuue to the possibly opposing
interests between the shipping industry and theteb&tate , the author will instead of
construing places of refuge as a legal problem labk as a management issue. The
Guidelines on places of refuge for ships in needssistance are central to this approach
since they provide a practical framework how to agen place of refuge casualties.
Crucially, the Guidelines argue that there is pndgeno international requirement for a
State to provide a place of refuge. To better wstdad this important departure from the
refuge custom and coastal States concerns, thelijsctive is to systematically discuss
the responsible developments that occurred in t68 and 2% centuries and
undermine(d) the refuge custom. This section wikoademonstrate the safety,
environmental and economical concerns of coastaieStwhen giving refuge. In the
author’s opinion, more than ten years experiendh thie guidelines has revealed certain
weaknesses in the guidelines themselves or poitdtedreas where improvement is
needed. Particular problems are discerned in dgsuasponse systems, especially
decision-making. Therefore, the second objective isritically review the Guidelines in
the context of older and recent place of refugesand to evaluate industry opinion
which point to flaws in the present system. As iadtibbjective, recommendations how
place of refuge assessment and decision-makingl dmeillimproved will be proposed.
The author believes refinement of the guidelinesa ipractical solution because the

guidelines explicitly provide for review and amerglthwhen appropriate.



Limitation of the study:

The focus of this thesis rests on determining #ffeccasualty response and how the
places of refuge system in general and the Guiglin particular can be improved. The
author will not enter into the legal discussion thee or not a right to a place of refuge
exists. This fundamental question is covered intldepsewhere such as in the works of
van Hooydonk (2004), Chircop & Linden (2006), Mson (2011), and in WMU
dissertations of Li Danhua (2005), Li Maofeng (2p@fd Yang (2006). Places of refuge
cases typically trigger a comprehensive respongeivimg a multitude of stakeholders,
resources and assets. For example salvage, diksglonse, coastal State interventions,
health and safety threats to coastal communities emvironmental and economical
damages in or in the vicinity of the place of refugcluding the associated aspects of
liability for such damages, compensation and instgacan all be factors in a place of
refuge case. These issues are also closely rdhattedannot all be covered. Whilst the
issues of salvage, coastal State response inectei risk assessment and decision-
making will be addressed, environmental pollutioispill response and environmental
law aspects will not be covered. Also the issuadéquate compensation for damages
ensuing from offering places of refuge includingpenses and solutions from the
insurance industry will not be discussed. Sevetatliss on these issues exist, for
example Rosaeg & Ringbom (2004), Vanneuville (2G0%) Donner (2006).

Methodology

The study involves both primary and secondary nagerin a number of fields,
especially industry publications and maritime nesysps such as Lloyd's List and
Tradewinds, scientific literature such as ship edgunvestigation reports published by

Flag-States and Classification Societies and ldd@lature and cases. To properly



understand current international methods of deality the issue of places of refuge,
review of primary resources has been conducteds Taview includes the IMO
Guidelines on 1places of refuge for ships in need of assistaf@3), 2)Maritime
Assistance Servicg2003) and 3)n the control of ships in an emergen@p07), but
also review of national place of refuge guidelicestingency plans from a number of
maritime States. Due to the relative scafuitfyexisting data and information on the more
recent maritime casualtieStolt Valor MSC Flaminia and Maritime Maisie direct
contact has been established via email and skypeotamunication with shipmanagers,
salvors, classification societies, government autiee and industry organizations in
order to generate more reliable information and lseatemporaneous opinion from the
industry. A few of these industry participants resied anonymity. Therefore no names
and organizations will be mentioned at all. Anontymand confidentially are strictly
adhered to and guaranteed in order to avoid angosec harm and other unforeseen
consequences. Furthermore, any information whicls baen received from the

participants will be used solely for this thesis.

Structure

Chapter Il provides a brief overview of the refugetom to show its long tradition and
its development as an accompaniment of navigatidns is followed by a brief

explanation of customary law as opposed to codifd Changes in state practice can
lead to a different perception of customary law #ngs alter the custom over time. It is
argued that this has and is happening to the retwgtom and that a transition is

underway with a gradual departure from the refuggtam. The first section of Chapter

2 At the time of writing the incident report of Hol@ng, the flagstate d¥laritime Maisie had not been
released. The incident report of Liberia, flagst#t8tolt Valorhas been released but is not publically
accessible.



lIl supports this argument and examines th& 20d 2 century developments and
changes which conjunctively have changed the pamempf the refuge custom and
effectively undermined it thus giving rise to arteahative approach — the state’s
“absolute right of refusal’. The second sectionGdfapter Ill critically examines these
developments and this alternative approach. Usiegcase of th@restigeit is shown
that coastal States can actually increase théis ifghey flatly refuse granting refuge in
all situations. Chapter IV narrates the responsi&t, which following Erika, Castor
and Prestigehad discerned places of refuge as a topic requirngent action: the new
compromise, the IMO Guidelines on Places of Refargeintroduced. Its character as a
framework for balancing the interests of the cdaState and the shipping interests is
explained and its salient provisions listed. Theosd section of Chapter IV critically
assesses the Guidelines, shows its major shortgsnaind introduces the UKSOSREP
national response system as a model for soundioleeitionalization. The first section
of Chapter V surveys the places of refuge reginter aifie adoption of the Guidelines. It
is argued that whilst there has been some goodrgsegwvith implementation of the
Guidelines, there still appears to be a disconbetteen what is talked about and reality.
The reasons for this are considered. The secotibsed Chapter V covers what general
and specific lessons can be drawn from the recasgscofStolt Valor, MSC Flaminia
and Maritime Maisieand how these are challenging the places of refegene. Finally
Chapter VI proposes recommendations how the Guielin particular and the place of
refuge system in general can be improved. A coifmiusynthesizes the findings of the

thesis.



CHAPTER II: THE REFUGE CUSTOM & CHANGING CUSTOMARY LAW

The Refuge Custom

No matter how uneventful the majority of merchahips normally complete their
voyages, situations arise when ships face probl@ims.cause of such problems can be
various: storms, loss of propulsion, loss of stegrifaulty navigation, collisions with
other ships and objects, structural failures, latkital provisions, or similar situations
whereby assistance or repairs are needed. Suctepr®lare in no way isolated to the
past, international shipping continues to be riskyhe 2f' century, as the incidents of
Stolt Valor, MSC Flaminia and Maritime Maisiustrate. Today and in historic times,
common sense and good seamanship suggest thatswtlemproblems occur, a vessel is
best advised to seek a nearby place of refuge @siehport, sheltered waters, anchorage,
roadstead) where the damage can be properly adsasdeshore side support can be
rendered if necessary to support the resourcetabl@bnboard as opposed to remain on
the high seas and deal with the problem theredlation. Therefore there was, at least
historically, nothing surprising or controversidloait granting such vessels a place of
refuge. As Chircop (2006) says, ‘the right of refugas in a sense incidental to or an

extension of the fundamental right of internationaligation’ (p. 43). Accordingly, a



place of refuge can be characterized as a necessapmpaniment for international
shipping. Historically, the distressed vessel cduddd directly towards the nearest port
or sheltered waters, there were typically no pracaldequirements which first had to be
addressed and neither was the consent of the t@&ista necessary: ‘the situation of
necessity was justification it itself’ (Chircop, @® p. 43). The reason is obvious — an
incident at sea can often deteriorate progressiaely hence time is of the essence.
Bureaucratic procedural requirements can hampeectfé casualty response.
Historically therefore, the granting of a placerefuge was not specifically regulated. In
the absence of modern communication, regulatiomluivg procedural requirements
would have been difficult anyways. Once in the jmbace of refuge, the distressed ship’s
situation was also not exploited. To the contréryas treated with particular goodwill.
Based on historical records, codes and treatiekneev that at least from the ancient
Greeks up until contemporaneous times it was thsetoou and practice to receive a
distressed ship ‘with all kindness and humanity &mgbrovide all friendly protection’
(Constantinou, “n.d.” p. 2). The distressed shig maoluntarily entered the port to seek
refuge and therefore it was deemed unjust to tdkardage of its position, for example
by charging local taxes and levies, unless the &ngke cargo. According to van
Hooydonk (2004) the position in international lasv‘that the local state shall not take
advantage of the ship’s necessity’ (p. 408). Withamubt, aspects of the refuge custom
are still visible today. For example thational Places of Refuge Guidelines of Australia
(2009) clearly refer to it: ‘under longstanding itiare tradition, and the practice of good
seamanship, a ship’s master faced with a maritimseaty force majeureor some other
operational situation may seek a place of refuge’s). However, because the refuge
custom falls into the remit of customary law as@g®d to having been formally codified,
today it arguably lacks the wide acknowledgment @spect it previously enjoyed. This

will be explained in more detail in the next sectand in Chapter Il
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Customary Law and the Refuge Custom

Through codification, the law(s) referring to a tgarar subject(s) within a particular
jurisdiction are collected and laid down in an auifative work such as a code. At the
international level, international agreements ammhventions can be considered
representatives of codified law. The benefit ofifiodtion is the restatement of the law
in a written, authoritative form which can be reéel to by parties and thus contribute to
establish legal clarity. In addition, changes te taw can only be exercised through
formal processes which clearly establish the emtisdarting points of the amended law.
As Chircop (2006) shows, the refuge custom — ewemigh it has been practiced for
centuries — has “escaped” codification (pp. 163}238he reasons for this are not clearly
known but it has been speculated that the wholegs® of providing refuge was taken
for granted, almost something natural that doesregtire regulation through specific
laws. Accordingly the legal foundation of the refugustom remained customary as
opposed to codified law. Nevertheless, customawy tan be highly authoritative
provided that it is unchallenged and practiced @/kmg period (Chircop, 2006, p. 229).
When challenged by a change in state practice, \eyweustomary law itself can change
since ‘it is responsive to changing needs as egpceby state practice’ (Chircop, 2006,
p. 229). Pursuant to D’Amato, ‘what may be perceiilegal might in fact constitute the
seed for a new rule’ (Chircop, 2006, p. 222). Trauble with customary law when
challenged and in a process of transition is thetipely because it is not codified there is
no formal amendment process and therefore an uigaimis end and starting point of the
new/amended custom does not exist: ‘if needs chahgee can be a process of counter-
practice that may lead to uncertainty for an inalédi period of time’ (Chircop, 2006, p.
229). Only once a sufficient number of States, witivide geographical coverage, have
replaced an old rule and practice the new one isomrfor a considerable period of time,

can it be possible to argue that customary lawdedisitely changed. As Chircop (2006)

11



explains, ‘the critical mass and universality nekttesubstitute a new for an old rule are
significant’ (p. 229).

In the author’s opinion it appears that today we \aitnessing a gradual departure from
the refuge custom as States’ perception about, pradtice on, maritime casualties
seeking refuge, has changed. We have seen alreadysfolt Valor, MSC Flaminia and
Maritime Maisiethat today vessels still seek for and require gdaaf refuge. But today
such vessels are often viewed with suspicion ratii@n goodwill by the coastal State
which has been requested to provide refuge. Noelonipes the decision to provide
access seem to be natural and straightforward n€kechapter considers developments
and changes during the 2@nd 2% centuries which conjunctively have changed the
perception and practice of the refuge custom afettafely undermined it.

12



CHAPTER IIl: THE REFUGE CUSTOM UNDERMINED — 20 ™ & 21% CENTURY
DEVELOPMENTS

According to van Hooydonk (2004) the state practamay of denying access does not
conform well with the old refuge custom, indeed doeepeated refusals, ‘the general
practice of state@usus)has changed and the conviction that there isa gy to grant
access(opinion juris) has been abandoned by states’ (p. 415). Theseyedan state
practice have commenced in the"2€entury and are continuing today. According to
Murray (2002) ‘international shipping has changedieamatically in the last fifty years
that simply forcing coastal states to accept arsg@kin distress in no longer viable’ (p.
7). In this section the factors and developmertichvare responsible for this change
will be systematically examined. For that purpdbe, factors have been subsumed into
seven broader categories: Developments in Shippiaystry, Ecological Factors,
Casualty response, Developments in trade, Econboocaiderations, International legal

developments, Modern media and communication
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Developments in Shipping Industry:

It is safe to say that the increasing size of ships the associated alleged increasing risk
of pollution has become a major concern for coaStaites responding to a refuge
request. According to Mukherjee (2006) ‘indeeda ifefuge-seeking ship is a polluter,
there is no doubt that the coastal State to whamuest is made will be quick to assert the
legal position that prima facie it has a right &duse that ship entry into its waters’ (p.
272). The risk of pollution from ships in the adesail was basically negligible. However
when ships began carrying massive quantities oemiatly hazardous materials it
became clear that such ships could threaten thebeielg of the sea itself and those who
depend on its water, coast and produce (“Bonn Agess,” 1969). The development of
dedicated oil tankers following the discovery aathé-scale exploitation of oil fields in
Saudi Arabia and the Gulf States in the late 1940s2ased the potential of massive
pollution. (“Tanker Chartering,” 2011, pp. 1-2). ®&i (2008) argues that particularly the
advent of VLCCs and ULCCs in the 1970s following tBuez Crisis resulted in a
dramatic shift in the character and scale of fi&ar of “sacrificing” a place of refuge to
significant pollution may motivate a coastal st&tereject a refuge request of large
tankers (Linden, 2006, p. 66). Notably, economiéssealé in ship-design are not
isolated to tankers. Today the objective of coduotion has permeated all types of ships

through the concept of economies of scale, foams# fully cellular container ships.

3 Economies of Scale in ship-design: total cost athges obtained by increasing ship capacity which
allows fixed costs to be spread over greater gtyantirevenue creating space.
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Growth of container ship size and insured vessel values

—
Fully cellular (1370-) 1,000 -2500 teu 215x20x10m - $8m to $12m

Panamax (1980-) 3,000 - 3,400 teu 250x32x12.5m - $62m

e

Post Panamax (1988) 4,000 - 5,000 teu 285x40x13m - $49m

- _— Adapted with permission from

The Geography of Transport

Post Panamax Plus (2000) 6,000 - 8,000 teu 300x43x14.5m - $98m Systerns, lean-Paul Rodrigue

- _ _ Insured vessel values: AGCS
Insured vessel values are
approximate. Based onvalue
Triple E (2013) 18,000 teu 400x59%15.5m - 5‘1 40m on entering the fleet.

Allow +/- 10% variance
e 5 efe o “:E Cargo values not included

The Triple E is equivalent to the length of 2 football fields, 2 ice hockey rinks and 2 basketball courts combined

Figure 1: Growth in container ships and insuredi@sl1970-2013
Source: Allianz (2014). Safety & Shipping Reviewl20

As seen in Figure 1, containerships have becongerdand larger. Large containerships
with high-powered engines also require higher gtieatof Heavy Fuel Oil (HFO) which

is highly viscous and more difficult to clean umthcrude oils or even products of much
lighter hydrocarbon fractions. Thus the pollutiastgntial has apparently moved beyond
“only” tankers. Practically this is illustrated llye salvage of fully cellular containership
MSC Napoliin 2007 where th& OSREP recognized a significant pollution risk due to
the vessel's 3,500 mt of HFO (Shaw, 2013, p. 43)luBon aside, the economical
consequences to ports resulting from blockage tfiesnto ports, fairways, berths or
terminals, not to mention wreck-removal should ssetfounder, have been increased by

economies of scale in ship-design.

* UK’s key figure involved with salvage and placésafuge decisionsSOSRER role is to represent the
Secretaries of State for the Department for Trargporelation to ships) and for the Department of
Energy and Climate Change (in relation to offshostallations) by removing or reducing the risk to
safety, property and the UK environment arisingrfraccidents involving ships, fixed or floating fitems
or sub-sea infrastructure (Department for Trans@@RSREP). ThE OSRERystem will be discussed in
more detail later.
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Ecological Factors:

Arguably general environmental awareness is inargaground the globe as ecological
problems are mounting and resources become sc@ceans and coastal regions are not
isolated from this. This is evident from increasingternational and national
environmental requirements which are becoming mderaanding and tend towards zero-
tolerance of spills into the marine environmentslalso evident from developments in
salvage, where in the last two decades pollutidarde has taken priority over property
salvage, according to one commentator (Lacey, 2@@é)tractual provisions in the LOF
agreement (Lloyd’s Open Form) such as the requinéroa salvors while performing
their services to ‘use their best endeavors to gevor minimize damage to the
environment’ illustrate this. Because in the mayoof maritime casualties salvors are the
first line of defense, this development is impottanthe context of places of refuge
(POR). Especially in POR situations do environmieotgacerns come into sharp focus:
according to Richie (2006) during the"™2@nd 2% centuries the concept of places of
refuge ‘has been given additional application ispnse of the fear of risk of pollution’
(p. 90). As has been shown already, the risk ofupoh has grown due to the
developments in ship size so far that ‘environmem@ancerns have taken on a
significance that overshadows any nascent righaafess’ (Morrison, 2011, p. 82).
Actual tanker casualties causing significant palut as can be seen from Table 1
especially during the 1970s, 1980s and 1990s, tidltes the potential risk to the

environment in places of refuge.
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Table 1: Major oil spills since 1967 (quantitiesinoed to nearest thousand)
Source: ITOPF (2013). Oil Tanker Spill Statisti€sl2

Position Shipname Year Location Spill size (tonnes)
1 ATLANTIC EMPRESS 1979 Off Tobago, West Indies 287,000
2 ABT SUMMER 1991 700 nautical miles off Angofa 260,000
3  CASTILLO DEBELIVER 1983 Off Saldanha Bay, South Africa 252,000
4 AMOCO CADIZ 1978 Off Brittany, France 223.000
5 HAVEN 1991 Genoa, ltaly 144,000
6 ODYSSEY 1988 700 nautical miles off Nova Scotia, Canada 132,000
7 TORREY CANYON 1967 Scilly Isies, UK 119,000
8 SEA STAR 1972 Gulf of Oman 115,000
9 IRENES SERENADE 1980 Nawvarino Bay, Greece 100,000
10 URQUIOLA 1976 La Coruna, Spain 100,000
1 HAWAIIAN PATRIOT 1977 300 nautical miles off Honolulu 95,000
12 INDEPENDENTA 1979 Bosphorus, Turkey 95,000
13 JAKOB MAERSK 1975 Oporto, Portugal 88,000
14 BRAER 1993 Shetland Islands, UK 85,000
15 AEGEAN SEA 1952 La Coruna, Spain 74,000
16 SEA EMPRESS 1996 Milford Haven, UK 72,000
17 KHARK 5 1989 120 nautical miles off Atlantic coast of Morocco 70,000
18 NOVA 1985 Off Kharg Island, Guif of Iran 70,000
19 KATINAP 1992 Off Maputo, Mozambique 67,000
20 PRESTIGE 2002 Off Galicia, Spain 63,000
35 EXXON VALDEZ 1989 Prince William Sound, Alaska, USA 37,000

131 HEBEISPIRIT 2007 Taean, Republic of Korea 11,000

Although objectively spills such as tiestigecould actually have been minimized or
even prevented precisely if a place of refuge heehbgranted in the first placeThe
special character of the coastal zone has certaonributed to coastal State’s concerns
over providing refuge. According to Linden (200@&nly about four percent of the

surface of the earth is made up of coastal zones rigpresenting a rare ecological area,

® ThePrestige case will be considered in greater detail througlhis thesis. On 13 November 2002 the
42,820 GT tanker carrying 76,972 mt of HFO devetbaestructural failure, began listing and leaking
cargo some 30 km of Galicia, Spain. On 19 Novembhilst under tow away from the coast the vessel
broke in two and sank some 260 km west of Vigo,iisphe breakup and sinking released an estimated
63,272 mt of cargo. Due to the highly persistest ffiscous) nature of the cargo, released oitedtifor
extended periods with winds and current, travelgngat distances. The west coast of Galicia wasilyea
contaminated and oil eventually affected the nodast of Spain and France (“incident involving IOPC
Funds, 2013, p. 12). The general industry conseisghst a spill of this magnitude could have been
avoided had a place of refuge been granted: ‘tbeigion of a place of refuge could well have resdilin a
much more favorable outcome and prevented theesjulest large scale pollution of a long stretch of
coastline’ (Bahamas Maritime Authority, 2004, p).8lhis opinion is also endorsed by the legal autvis
the International Salvage Union, Archie Bishop (@allution Liability, “n.d.”)
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some of which have species-rich marine environmgmts as coral reefs (p. 61). Coastal
zones are however also magnets of immigration.rOtteey provide for ideal settlement
locations, attracting human immigration to the w$ewater for commercial activities
such as ports, fishing, aqua farming, as well asefsure activities (Linden, 2006, p. 62).
Future population growth is likely to increase pree on coastal zones making them
even more susceptible towards and alert againstozmeental pollution. Remaining
unpopulated areas are often — at least in densgylated small countries such as in
Europe — natural habitats with special conservastatus. In the end there may simply be
few suitable places of refuge available in the tadlamne where a vessel could be dealt
with satisfactorily without causing any safety gradlution risks whatsoever.

Growing environmental awareness has also bropght operation itself into
focus. Environmental friendly port operation isukded by national laws as well private
initiatives from the industry. Th@ort Law of the People’s Republic of Chi(2004)
Article 26 for instance prescribes that ‘a port @per shall, in accordance with the law
and regulations concerning environmental protectiake effective measures to prevent
and control pollution and hazards to the environméhnis safe to assume that similar
national legislation exists in the majority of nteme States. At the same time, industry
leaders such as Maersk are trying to reduce tleeiogical footprint through their entire
logistics value chain which includes not only seakotransportation and onwards
logistics, but also ports/terminals through thelPM terminals vehicle. Recently ports
aspire to become “green ports” by working towardsding improvements in water
quality and other environmental performance indimt(Richie, 2006, p. 87). Port of
Busan for instance recently has launched an iviéidb offer discounts to “green” ships
i.e. those they benchmark as having superior enmemtal performance (“Busan offers
discounts,” 2014) Taken together, port laws andgbei initiatives of terminal operators
reduce a port's sympathy to accommodate a disttedsp which could jeopardize their

“green” aspirations should it cause pollution witkhe area of the port.
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Developments in Casualty Response:

In the past, to rescue human life at sea, the #bgif had usually to be saved and
accordingly there was no controversy about progdafuge. To the contrary, the human
factor was probably the most important rationale fwoviding refuge. Due to
developments in technology such as long-range dyetkes with operational ranges of up
to 150 miles offshore (Bryant, 2013, p.1), Seamt Rescue (SAR) has become much
more effective. It is possible today to rescue nmexs independent of the distressed vessel
itself. Therefore developments in emergency respbiase undermined ‘the predominant
humanitarian rationale for a right of access ofseé&sin distress to a place of refuge — a
right often asserted to be existing in customatgrimational law’ (Noyes, 2008, p. 137).
According to Noyes (2008), this change has consgtyukelped to minimize the danger
to humans, but has increased risk of damage frdps gpb. 138). Contemporary court
ruling and State practice clearly demonstrates ¢hisnge in perception of the refuge
custom: Justice Barr J in ruling tAeledd (1995)found that ‘the absence of any risk to
human life excludes the most compelling reasoruppsrt of an application for refuge’
(Morrison, 2011, p. 137). Barr J went on to arduat tif safety of life is not a factor [for
example if crew was airlifted], then there is a @jdrecognized practice among maritime
States to have proper regard to their own inter@stisthose of their citizens in deciding
whether or not to acceded to any such requestr¢Gpj 2006, p. 218). Changing state
practice which prioritizes the humanitarian aspefttthe refuge custom was clearly
demonstrated by Spain’s justifications in the cadgeCastor and Prestige ‘its
responsibility was primarily humanitarian, and tlwaice the crew was rescued, which
was the case [...] there remained no further coastdé obligation towards the ship’
(Chircop, 2006, p. 215)

® In theToledothe crew was airlifted off the ship which was therasi abandoned to salvors and
unsuccessfully sought refuge first in Ireland amehtEngland where it was eventually scuttled
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Considerations on effective oil oil-spill responaee also crucial in refuge
decision-making. As Richie (2006) explains

as a general rule, both the perception and théyedlan oil spill on economic,
social and environmental grounds increases greatty proximity to the coastal
zone [...] all of which begs the questions, whygra leaking tanker into shallow
water close to the coastline (p. 82)?

In this view, remoteness from coastline is viewsddvantageous as it allows for natural
processes on the high seas to eliminate or reghite and increases the available time to
organize an effective response to prevent coasblutpn. Importantly from the
perspective of the coastal state, towing a (legkiogsualty out also reduces the
complexity of the problem by eliminating from thquation near-shore factors such as
fishing, aquaculture, coastal habitats, recreattmmmercial traffic, local currents and
tidal effects etc. (Richie, 2006, p. 84). Accordingf a vessel is threatening to pollute
near the coastline, a coastal State may be lebdli®ve acting reasonably if he tows the

vessel out to the high seas.

Economical Considerations:

Economical considerations undermining the refuggara are twofold. First, as a result
of perceived greater health & safety and pollutitsks, places of refuge, particularly
large ports, are concerned suffering damages tasmiicture and facilities and resultant
consequential losses. For instance in the ca?dS&E Flaminia Le Havre justified its

rejection of the vessel based on the incalculalles rand the location of the container-
terminal within a large industrial area (Beckmaral., 2012, p. 2). Second, the

designation of places of refuge requires significamestment to make them operative.
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Coastal State budgets may not cover such invessmemmst of all man-power goes into
pre-identifying suitable potential places of refugad the creation of a respective
inventory. Considerable costs can be occurred vaoeme essential facilities have to be
constructed in order to make such places reallyatipmal. According to Richie (2006),
‘irrespective of the type of natural coastline thaght be designated, the extent and cost
of creating facilities, equipment and staff in sotgpe of standby system would be
considerable’ (p. 87). This opinion is endorsed\igdleton’ (2009) who confirms that
especially when states pre-designate places ofedhis can have potential implications
for the State to provide extra protection to suitessand extra funding for response
facilities (pp. 47-48). Cost-avoidance by prefegrimot to deal with places of refuge may
therefore be an option to coastal States, espgdiaheir fiscal basis and discipline are

weak.

Developments in seaborne trade:

The environmental dimension of places of refuge padicularly the potential threat
from large tankers has already been discussed. abhguthe attendant growth of
seaborne chemical trades increased pollution threather but has especially raised
health & safety concerns of coastal states. Seabohnemical trade is undertaken by
dedicated chemical tankers and within dangerousigamntainers. Chemical tankers
typically carry a range of cargoes as opposedrgelarude oil tankers which typically
carry 1-2 cargoes. Moreover, not many people amalilx with the wide range of

chemicals, their potential hazardousness and eficts on health and the environment.
This complicates decision-making when a chemicaké¢a seeks refuge. Two recent
casesStolt Valor(2012) andMaritime Maisie(2014) involved chemical tankers carrying

hazardous cargoes. According to Banchero Costa3f26daborne chemical trade has

" Robin Middleton is the former UK SOSREP. In thatdtion he dealt intimately with places of refuge.
Accordingly his opinion carries some weight.

21



grown by a strong 4.9 percent y-o-y between 199 20110 (p. 52). The increasing
demand has been met by aggressive buildup of stip@ygh newbuildings over the last
decade: 1350 units were delivered in just five ydamm 2006-2010 (Banchero Costa,
2013, p.9). Chemicald are however also shippedmmainers on fully cellular container
ships. Approximately 15-20 percent of the total d®oshipped by containers are
classified as dangerous goods (Beckmayer et a2,20 2). Whilst the IMO addressed
this topic with thelnternational Maritime Dangerous Goods CoddMDG Code)
establishing mandatory requirements on how to stapgerous goods in terms of
packaging, stowage, classification and documemtaifdhe cargo by shippers, problems
persist. That these can even lead to maritime dgssiand places of refuge situation was
clearly demonstrated bYISC Flamini&. Uncertainty over the actual state of the IMDG
cargoes onboard — particularly what contents haxedniwith fire water creating what
kind of new compounds, what had combusted fullypartly, the possibility of re-
ignition, toxic fumes etc. all played a role in #nealuation of the casualty as a significant
health & safety concern and certainly prolonged gbarch for refuge (Shaw, 2013, p.
44).

International Legal Developments:

As has already been stressed, the legal situafigtaoes of refuge is complex and not
systematically covered in this thesis. Nevertheldss Londonintervention Convention
of 1969 (Intervention Conventiomill be considered here due to its direct relewaan
place of refuge situations. The desirability of gfie powers designed to enable

government to intervene in the public interest wfaaing the threat of marine pollution

8 The initial fire and subsequent explosions onbda&LC Flaminiawere likely the result of stowage of
IMDG cargo close to heat sources due to inapprtgdiassification of these substances in the IMOEeC
(Bundesstelle fuer Seeunfalluntersuchung, 20141p)
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became clear following thorrey Canyof incident in 1967 (Department of Transport,
“n.d.” p. 4). This incident inspired tHatervention ConventiarArticle 1 allows a coastal
State to intervene beyond the territorial sea, i.e.

to take such measures on tiigh seagemphasize addeds may be necessary to

prevent, mitigate or eliminate grave and immineahger to their coastline or
related interests from pollution or threat of ptiba of the sea by oil, following
upon a maritime casualty or acts related to suchsaalty, which may reasonably
be expected to result in major harmful consequence.

Clearly, thelntervention Conventions a very powerful tool which strengthens State
sovereignty when a casualty threatens the coasta.zBecause the convention only
covers intervention on the high seas, it is typycabmplemented by national laws which
allow the same intervention in national waters udahg the exclusive economic zone,
territorial waters and inland waters including goithe 200National Maritime Place of
Refuge Risk Assessment Guidelioie8ustralia for example explicitly make referertoe
national law -The Protection of the Sea (Powers of Interventidno) 1981 -which
provides for state intervention in national wat§psl3). Absence of complementary
national laws covering national waters would giige rto ‘absurd situations’ where the
costal state can intervene on high seas but maglthos power when the distressed ship
for instance drifts into the territorial sea as ¥woydonk (2004, p. 417) explains. Where
a ship that has made refuge requests poses heakifedy threats or is or could become a
polluter, a coastal state can rely on its respalitgiio protect the coast and take
whatever intervention measures deemed necessatydiimg refusing access or even

destroying a vessel.

® Torrey Canyorwas bombed by the Royal Air Force to burn oil cadowhich threatened the English
coastline. This was justified by the British govaent claiming a situation of exteme danger andttiat
decision to bomb the ship had been taken only aft@ther means had failed (van Hooydonk, 2004 pp.
424-425)
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Modern Media and Communication:

In the past, not only were coasts more scarcelyulptgd than today, but also
communication methods were incomparably more prmitToday in an emergency the
situation is rapidly “socialized” using not onhattitional media channels but also smart
phones and social media with the effect that decishakers quickly come under the
spotlight. Whilst increased media attention can healthy, leading to greater self-
correction of the industry, it can also be coumerductive in effective casualty
response: it can amplify the crisis that is alreader the heads of decision-makers.
Actual or perceived pressure from a multitude dfedent stakeholdet® can easily
jeopardize clear, rational decision-making on técdingrounds — something which is
essential in the context of places of refuge anéhvivill be covered in more detail in
Chapter IV.

Summary and Critical Assessment:

The brief survey of the above factors demonstrétaisin the modern context of shipping
the threats it poses to coastal State interestsianeed fundamentally different from the
past (Chircop, 2006, p. 219). On the one handidks from large tankers and seaborne
chemical trade have allegedly grown. On the otlzerdh coastal zones today have been
penetrated commercially, are heavily urbanized tedefore are more susceptible to

damages. Further, in the event of damages, theoatorstakes have increased. Legal

9 The number of stakeholder which can be affecteplages of refuge situations is enormous. Just the
number of potential “onshore” stakeholders takea account in the USA is enormous, involving inter
alia: federal and state natural resource trusfedsrally recognized tribes; U.S. possessionstders and
commonwealths; foreign governments; State On-SCemmedinators; Federal, State and local safety and
health entities; Federal, State and local criticthstructure entities; Federal, State and loealsity
entities; Federal, State and/or local economidientiFederal, State, and local agricultural esgjtiocal
governments; Port authorities; Private landownadstausiness owners (NRT Guidelines for Places of
Refuge Decision-Making, 2007, p. 23)
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developments have facilitated decisive state iet@tion on the high seas and national
waters. Advancements in SAR have broken the unftymariners and ship in an
emergency. Taken together, these factors underiéeefuge custom. State sovereignty
over ports, coastal zones and national waters appea be asserted much more
offensively today than before. In terms of placésefuge the general conviction today
appears to be that coastal protection is muchbeteanted by refusing access. Indeed,
according to Morrison (2011) ‘security and safepneerns brought about in the early
21% century have increased the bases of refusal of efitships into port to the extent
that it can no longer be argued that there is &@gmight of access’ (p. 82). This view is
endorsed by th€omite Maritime InternationalCMI): ‘the right, according to customary
law, for a vessel in distress to be granted a pt#cesfuge no longer appears to be
recognized by many states as an absolute right hexsd become clouded’ (Comite
Maritime International, 2009). The fact that we dagdno longer speak about ports of
refuge but places of refuge certainly illustratest tat least the access to ports has become
much more difficult (Grey, 2013). The times wheshap in distress could steer to the
closest harbor with all the attendant useful feesi appear to be over. In China for
instance, theMaritime Traffic Safety LavArticle 11 establishes the right of foreign flag
vessels to enter national waters or harbors inevent of emergency, that right is
however immediately qualified by the strict prowisiunder Article 18 stipulating that ‘if
the competent authority believes that a vessekptesa menace to the safety of a harbor,
it shall have the right to forbid the vessel fromtezing the harbour or to order it to leave

the harbour.’

In many ways however, the general conviction todagt a coastal State’s
protection is much better warranted by refusing@gosed to granting access, does not
stand up to scrutiny: first, one has to be carafadlyzing the general risk of pollution
from large tankers. According to Witte (2008) sucebk analysis is by no means

straightforward, as larger vessels reduce the nundfeloading and discharging
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operations and it is usually under berthing maneugad cargo operations that incidents
occur most frequently. Second, the argument thah@wies of scale in shipping in
general and in tankers in particular have exacedotte risks to the extent that right of
access is an anachronism and not to be encouragedarly proven wrong by recent
experience with casualties:

recent incidents with thErika, the Castor and thePrestigeclearly demonstrate

that in the light of modern environmental probletins right of access should be
encouraged. The interest of the environment ammost cases better served by
granting access rather than sending the ship itreds back out to sea (van

Hooydonk, 2004, p. 426)

Ostensibly good reasons for towing out are ofteloudked by practical considerations:
First, towing out completely disregards the impawetthe offshore marine environment
should pollution occur. Second, towing out of ceurscreases the time until a spill will
actually be combated. Since casualties at seaial@tier quickly, a delayed response may
prove exactly counter-productive. Third, moving/togr a vessel can increase the
geographical range of the impact of the oil and taege and extent of potentially
vulnerable habitats (Richie, 2006, p. 86). Fouittle, process of towing itself can lead to
further deterioration of the casualty at sea. ka tase oPrestige'’ the actual towing
process coupled with the direction of the tow fartlout into inclement weather with
dynamic waves is believed to have caused the firedkup of the ship and the resultant
pollution of the coast. Finally, pollution of vastretches of the Spanish coastline

subsequent to the sinking of the vessel ca. 130ofismore further illustrates that by

1 Classification society ABS concluded their analyas to the causes of the sinkindgPoéstigeas follows:
‘sustained dynamic wave loading for the period whilePrestigewas under tow subsequent to the initial
casualty was the direct cause of the ultimate tdigiation of the hull structure and subsequentisgkf

the vessel’ (Ship Structure Committee,“nd", p. 6)
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towing out the effects of pollution on the coastahe were not avoided in this incident,
far from it. Also the current position that the rmipal humanitarian rationale for
providing access no longer applies due to developsna more effective SAR is in fact
invalid and contradicted by the fact that assistamecust be given to the ships
themselves (van Hooydonk, 2004, p. 426). The dgant powers afforded to coastal
States under thintervention Conventioran only be used in extraordinary cases. The
order to tow a vessel out, as opposed to granghgge, can only be given when clear
grounds exist. In other words, the risk associatgld the approach of a ship in distress
must be exceptionally specific and serious befoséate may intervene on the high seas.
It cannot be argued that thetervention Conventiomprovides a general legal basis for
denying access to ships in distress (van Hooyd@0K4, p. 424). Interestinglthe
Places of Refuge Guidelines of Austral{@009) also qualify the usefulness of

intervention since

a pro-active approach whereby the relevant ageeekssto provide any necessary
assistance to assist as master and/or a salvehiteva a desired outcome is more
likely to be productive rather than using the iméstion powers as a measure of

last resort after salvage attempts, etc, havedfgge14).

Objective assessment of all of these factors detraied that while indeed the bases for
refusing access to a vessel requesting refuge bec@me higher, a coastal State is often
still better advised to take a pro-active approact grant refuge as opposed to “knee-
jerk” refusals. As Mukherjee (2006) argues, ‘therilpeof denying refuge, as
demonstrated in numerous incidents, is often mardrenmentally damaging than

allowing refuge’ (p. 297). It has to be emphasittest a place of refuge does not have to

12 Art. 98. 1 (c) LOSC obliges every state to requir@sters, after a collision, to render assistatzéhe
other ship, its crew and its passengers’
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be a port in all circumstances. Sometimes, simpbitered waters closer to shore are
sufficient to allow salvors to respond effectivétya casualty. In many cases, the ability
to move the vessel to a safe, sheltered locatidmeisnost important single contribution
that a port or coastal authority can make butghmuld be done in the full understanding
of the risks that attach to the damaged conditiach@® ship (SIGTTO, 2003, p.1). Thus, a
coastal State may indeed have compelling reasorefuse access to any sort of place of
refuge. It should be obvious by now that what @lyerequired is unemotional, objective
risk-assessment on technical grounds and a salmework for decision-making in order

to find the best course of action. This will be sded in the next Chapter.

28



CHAPTER IV: EXAMINATION AND ASSESSMENT OF THE IMO
GUIDELINES ON PLACES OF REFUGE (2003)

International Response:

The loss and the pollution caused by Brestigehad demonstrated clearly to the IMO
the urgency to find an international framework @&ding the problem of POR. Work on
such had already begun by IMO subcommittees fotigvtheErika™® and theCastor*

incidents. In particular the treatment of ti@astor by the coastal States of the

Mediterranean was received with wide condemnatiomfthe industry and called for

13 TheErika was a 19,666 GT tanker which broke into two inesewveather conditions in the Bay of
Biscay some 60 nm off the coast of Brittany, Frameel2 December 1999 whilst underway to a port of
refuge, Dongers, France. She carried a cargo 608Imt of HFO, a highly persistent and viscous caog
which some 19,800 mt were spilled at the time efititident. Ca. 400 km of shoreline was affectethiey
oil (“Incidents involving IOPC Funds”, 2013, p. &)nbeknownst to the Master of tkeika, the harbour
master of Donges had refused permission for theelés enter the port of Donges (Constantinou) p. 6
Whether or not the vessel could have been presamvedhe spill prevented had a place of refuge been
granted is disputed (Constantinou, p. 6). Accordingne observer the incident might have been aebid
by engaging immediately a professional salvor, sigwdown the ship, navigating in a way that pragect
the hull from stress and heading to a sheltered spound the French coast (Tsavliris, 2001, p. 4)

4 TheCastor, a product tanker carrying 29,500 mt of unleadesbtine developed a crack in way of her
cargo tanks across the main deck during rough wea®® nm off Melilla on the Moroccan coast in the
Mediterranean Sea on 31 December 2000. Salvorsemgiaged and refuge requests made to eight coastal
states, incl. Morocco, Spain, Algeria, Tunisia, @ltar, Greece, Malta all of which refused the &mk
refuge in the course of the operation. This conapdéid and endangered the operation significantly, as
salvors had to ligher the vessel‘s cargo and bun&esea where the vessel faced difficult situatiaol. a
violent storm of force 10 with winds close to BeatifL2 a near-miss situation with another vessethwh
passed over the towline. Without casuing pollutimperations were completed during February and the
vessel delivered back to her owners (Tsavliris, 12@®. 1-7).
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IMO intervention. These incidents had shown tha groblem was of international
nature and hence required an international respéinsas clear that this intervention fell
into the ambit of the IMO. In May 2011 just montaf&er theCastor incident, then

Secretary General of the IMO William O’Neill jusetl IMO intervention as follows:

| Intervened... to insist that the issue should beklel as a matter of
international concern by IMO. It is simply not aptable that a damaged
ship should be left at the mercy of the weathera®iong as 35 days with
the distinct risk that cargo would be spilled arglige environmental
damage. Governments, the shipping industry andosalall need formal

guidelines on how to proceed in these circumstaraes IMO is the

obvious place to address the problem” (Morrisor},12(p. 142)

Importantly, before drafting of the guidelines abydroceed, IMO had to consider and
clarify a fundamental question: was there an ohibgaon coastal States to provide
refuge? On the one hand IMO recognized that staetipe had changed for the reasons
outlined in Chapter IV. On the other hand, the ingrace of providing places of refuge
to avoid even greater damages had clearly beenrshgwnaritime casualties and this
was also fully appreciated, as can be seen by tleteqof Mr. O’Neill. Generally
speaking, IMO chose to tread a middle way which Maoydonk (2004) has called the
“balancing-interests” theory: this approach basjcdlies to reconcile the (often
fundamentally opposed) interests of the casualty Wiat of the coastal State asked to
provide refuge. Growing international acceptancehid approach was already visible
during the 1990s. In theong Lin the judge proposed a weighting and risk-assedsmen
procedure whereby the risks involved if a ship remat sea should be compared against

the risk that it would pose to the place of refagd its environment:
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Under international law the respondent may not gdas as to prevent a ship
which is in distress and requires repairs from mmgeterritorial and coastal
waters and seeking safety in a port or elsewheregathe coast. In such a case,
the seriousness of the situation in which the $imigs itself should be weighed
against the threat which the ship poses to thetalostte. (Morrison, 2011, p.
136).

The IMO Legal Committeevhich was tasked by IMO to assess the practid¢gbolf
guidelines fully endorsed the balancing-interegtrapch, giving the following advice:
it would seem quite possible for IMO to develop tumcept of places of refuge

in a manner which retains the proper and equitablance between the rights and
interests of coastal States and the need to rexsd#stance to vessels which are
damaged or disabled or otherwise in distress at(sarison, 2011, p. 151).

As we shall see the balancing-interest theory patesethe Guidelines in the form of risk

assessments to be conducted by masters, salvocoasidl states.

Salient Provisions of the Guidelines:

In December 2003 the IMO adopt€diidelines in Places of Refuge for Ships in Need of
Assistance complemented by Resolution A.950(28)aritime Assistance Services
(MAS). The Guidelines essentially provides in shamtd succinct format a framework
that helps those involved in POR situations tooredlize decision-making on whether to
grant or refuse access. In so doing it builds uplgective risk-assessments which are to

be performed both by the casualty/salvors and tlastel state requested to grant refuge.
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The scope of the Guidelines is narrow. The Guidslitreat the rescue of crew onboard
distinct from the rescue of the ship itself. Whilsé former falls into the scope of SAR,
the latter is the subject and objective of the @lies. This clearly demonstrates the
finding made in Chapter lll, that development inFSAas effectively disconnected the
unity of crew and ship. The objective of the Guildes is to provide coastal States on the
one hand and shipmasters/owners/salvors on the, otfith a common framework for
assessing and evaluating the situation of shipsesd of assistance to enable them to
respond effectively and complementary. Obtaininghglementary action however is
difficult, given that bringing a ship into a placé refuge may endanger the coastal
State’s environmental, economic and security istsrédl MO POR Guidelines, 2003, p.
4). This dilemma is clearly demonstrated by theegaiquestion at the start namely

what to do when a ship finds itself in seriousidiffty or in need of assistance,

without however, presenting a risk to the safetylifef of persons involved.
Should the ship be brought into shelter near tlastcor into a port or, conversely,
should it be taken out to sea? (IMO POR Guideligé83, p. 4).

Two general observations can be made from thistiqued-irst, the weighing between
the interest of the vessel and the interest/safdtythe coastal State strikingly
demonstrates the “balancing interest” approachoi@#cit lists three courses of actions
how a costal state can respond to refuge requestidally, the Guidelines stipulate that
the latter option — leaving/taking the vessel outd¢a — is the least promising since

in some circumstances, the longer a damaged shipréed to remain at the
mercy of the elements in the open sea, the greéheerrisk of the vessel's
condition deteriorating or the sea, weather or rmvnental situation changing
and thereby becoming a greater potential hazar@®(ROR Guidelines, 2003, p.

4).
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Certainly the experiences with tirestige which deteriorated significantly only after
being send away from the Spanish coast into marereeonditions and being pushed at
up to 6.5 kn into a head using the main engineséweral hours (Bahamas Maritime
Authority, 2004, p. 81), contributed to this vieMoting that ‘in fact it is rarely possible
to deal satisfactorily and effectively with a marinasualty in open sea conditions, the
Guidelines clearly prescribe that the best coufs&ction in most circumstances will be
instead to bring the vessel into a place of refutpe: best way of preventing damage of
pollution from its progressive deterioration wotde to lighten its cargo and bunkers; and
to repair the damage. Such operation is best daoig in a place of refuge.” This
prescription seems to be based also on the expesenf thePrestige but mainly the
Castor, where salvors were forced to lighter the shigisyo and bunkers at sea. Such is
an inherently risky operation in sheltered watersf to mention in the open sea.
Arguably the refusal to provide sheltered wateis midt only put salvors into a much
more dangerous situation, but also increased #ie af environmental pollution. As
Tsavliris (2001) reminds, the incident of t@astor ‘unfolded in the Mediterranean, a
closed sea — how far did the authorities think theyre protecting their people from
pollution (p. 3)?" Appreciating that providing refet may severely threaten the area of
refuge, the Guidelines continue to express neviedbethe advantages of limiting
pollution by providing refuge: ‘taking a ship toagk of refuge would also have the
advantage of limiting the extent of coastline tibeead by damage or pollution (IMO
POR Guidelines, 2003, p. 4).” This clearly shows piotential tradeoffs encountered in
POR decisions. Establishing the right course oibactor each case shall therefore be
accomplished through risk-assessment which notaduyto be rational, unemotional and
objective. The Guidelines are quite explicit abdh#at: ‘the coastal States should
recognize that a properly arguegthnical casédased on a&lear descriptionof the state

of the casualty would be of great value (emphadied) (IMO POR Guidelines, 2003, p.
4).
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Decision rationalization through risk assessments:

The need for and reasonableness of proper rislssseat runs like a common thread
through the Guidelines: masters and salvors areateg to evaluate the situation and to
undertake a risk assessment by estimating theylis@hsequences of the damaged ship
under four kinds of responses 1) the ship remaingheé same position, 2) the ship
continues its voyage, 3) the ship reaches a placefuge, 4) the ship is taken out to sea.
In doing so, the Master/salvor shall for each respoidentify the type of assistance
required from the coastal state. Communication betwessel/salvors and coastal state’s
authorities is to be channeled via the coastatstitaritime Assistance ServicdMAS)

in order to have a focal contact point and cle@oreéng. The MAS should inform the
vessel/salvors with facilities that it can make il@e with a view to assistance or
admittance of the ship to a place of refuge. Furtlsibject, where necessary, to the
coastal state’s prior consent, the shipmaster la@chipping company concerned should
take any necessary response actions.” This magxammple include signing a salvage or

towage agreement in order to deal with the shifpl&agon.

Based on the information/risk assessments receivech the vessel/salvors, the
Guidelines require coastal States to continue éurévaluation and assessments in order
to rationalize the granting/refusal of a place efuge. Three assessments, each at
different stages in the casualty response shouftedermed:

first, a generic, pre-incident evaluation of paigrsuitable places of refuge along

the State’s coast has to be performed. Such evatuaball take into account natural

15 MO Resolution A.950(23) adopted December 2003iireg Member States to establish a Maritime
Assistance Service. A MAS is a coastal States fogatact point dealing with ships involved in ineids
not involving the rescue of persons, such as P@Rénts. In a POR situation, the MAS functions as
intermediary receiving information from the casyaalvors and channeling it to relevant coastal
authorities involved in POR decisions. Likewiseast@l authorities are required to go through MAS to
communicate with the casualty/salvors. This esthbk a clear reporting channel and avoids dupdicati
MAS can but do not have to have the authority tmgrefuse access to a place of refuge.
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analysis factor$ such as the prevailing winds in the area, whetherPOR is guarded
against heavy winds and rough seas, prevalent éiddgidal currents, bathymetry incl.
the minimum and maximum water depths in the pldceefuge and its approaches and
the condition of the seabed regarding the possilidi ground/beach the ship etc. Besides
natural factors, also environmental and socialoiatt shall be taken into account, such
as nearest distance to populated areas, desigaa@dnmental areas, sensitive habitats
and species, fisheries, economic and industriallittes and amenity resources and
tourism. This shall be complemented by an analgisontingency planning factdfs
available such as available response equipmentfaldies, possibility of containing
pollution in the place of refuge, evacuation faigh etc. The rationale for this is that
great value lies in preparation and that a propemated inventory of suitable places of
refuge can be rapidly utilized in an incident arteaked and compared against the
requirements of the actual casualty.

The second assessment requires the coastal igytimocharge to perform an
event-specific analysis of the casualty, idealljizimg the information and assessments
received already from the vessel/salvors. Facteatuated include the seaworthiness of
the casualty, in particular buoyancy, stabilityadability of means of propulsion, power
generation, distance and estimated transit tineeftace of refuge, whether the Master is
still onboard, whether a salvor has been engaged,As each vessel poses different
risks, information on the nature and conditionhs targo, bunkers and other hazardous
goods has to be obtained and evaludted

The third assessment (expert analysis), requifedime-allowing and if
appropriate, is an inspection of the casualty peréal by inspectors of the coastal State

for the purpose of gathering evaluation data anthadge assessment. This data is to

% The complete list of natural analysis factorssted under Appendix 2, paragraph 2.2 of the Girdsl
" The complete list of environmental and socialdesis available under Appendix 2, paragraph 2thef
Guidelines

8 The complete list of contingency planning facisravailable under Appendix 2, paragraph 2.3 ef th
Guidelines

¥ The complete list of event-specific analysis fais listed under paragraph 3.9 of the Guidelines
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assists a comparison between the competing riskswviing ship at sea or bringing it to a
place of refuge, taking due account of risks tavcamd salvors onboard (if any), risks to
persons ashore in the place of refuge, risk ofupiolh or disruption of port’s operations,
risk should a place of refuge be refused includingh impact on neighboring states and
property risks associated with the casualty vegself (Morrison, 2011, p. 172). The
requirement for an expert analysis is probablyinespby, inter alia, experiences with the
Castor, where, except for Spain, the seven other co&staes which refused access did
not properly inform themselves about the actuaddgamn of the ship. This lack of on-site
ship inspection and condition assessment by co8sa#s probably caused a subjective
assessment of the risks posed by the vessel wihiehin motivated coastal State refusals.
According to Constantinou, there was no justifieatfor such refusals following the
complete discharge of the damaged tanks and theisiorf®, as well as the inersion of
all other tanks: ‘once the damaged tanks were digghand the ship inerted, the vessel
did not represent any higher risk than any otheked (p. 8).

At the end of these three assessments, the decsking process can be
completed by either granting or refusing accesgedd a coastal state is free to refuse
access on objective and rational grounds since€tiseno obligation for the coastal state
to grant i’ (IMO POR Guidelines, 2003, p. 9) artere is at present no international
requirement for a State to provide a place of reftqy vessels in need of assistance’
(IMO POR Guidelines, 2003, p. 10). Such refusal ésv should be the ultima ratio,
since the coastal state is obligated to ‘weightalfactors and risks in a balanced manner
and give shelter whenever reasonably possible’ (IR Guidelines, 2003, p. 9). Once

again this clearly shows that while the refuge-omsis still acknowledged, it is today

ZDinertion refers to the process whereby the oxymerient of cargo tanks is reduced in order to redhe
probability of combustion of inflammable cargo. d8y a chemically non-reactive gas such as nitrpgen
which can be created onboard some ships via N2rgiems, is passed into cargo tanks to create egaitr
blanket. Otherwise, the inersion can be created #gternal resources.
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weakened by state sovereignty over national waserd a coastal’ states ultimate

privilege to refuse access.

Summary and Critical Assessment

It should be obvious from the preceding surveyhef Guidelines that the refuge-custom
has been undermined to a considerable extent. idlgrithe factors surveyed under

Chapter IIl are mainly responsible for this. Theid&lines establish clear procedural
requirements in the form of risk assessments whexdd to be performed before entry
can be granted or refused. As was shown in Chéipteistorically the refuge custom did

not require for procedural requirements. AccordiagChircop (2006), the procedural

requirements significantly control the enjoymenttloé refuge custom to the extent that
the traditional right of access is today treatedeno terms of a privilege and further

subordinates it to the right and interest of thastal state (p. 44). Essentially the
procedural requirements in the form of risk assesgsmperformed by the master/salvor
and coastal states lead to a balancing and weigdfitite interests of the vessel vis-a-vis
the interests of the coastal State. Because tBeme bbligation imposed on the coastal
State to grant access, the Guidelines are ultignateighted in favor of the coastal State.
Consequently Morrison (2011) summarizes that thel&ues clearly put an end to the
view that a ship in distress has an automatic righdccess a POR (Morrison, 2011, p.
183). This view is endorsed by Chircop (2006) whguas that ‘perhaps more than any
other modern multilateral instrument, this compreeniext suggests that the traditional
right of refuge has been made subject to the pawamprinciple of coastal State

protection’ (p. 43). In his assessment of the Ginds, van Hooydonk (2004) even goes
further and argues that in practice the “balanaitgrest” approach rooted in the

Guidelines will be more akin to an absolute righteusal since the state will be inclined

to refuse the ship because it is ‘both judge amer@sted party’ (p. 435). According to
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this view, the Guidelines offer too many opportigstwhich a reckless State could abuse
in order to shift the casualty vessel and the mmbto someone else. In my opinion
precisely because the Guidelines provide for akask assessments that should be used
by all parties’, reckless abuse should not be ptssor at least very unlikely. The
master/salvor can expect the coastal State tonperdodetailed and technical assessment
on objective foundations. This should at least pr¢vknee-jerk” rejections. A State is
perfectly free to refuse access, but such refusatmow be carefully rationalized. In
other words, the procedural requirements put a ésurdf StatesAs a result, ‘at a
minimum, the deciding state can be expected byratiterested parties such as the
owner, salvor and other states to demonstrate ithatlecision was justifiable and
defensible with reference to the criteria in thedglines (...) (Chircop, 2006, p. 37).
Further, the provision for an expert analysisha ship through qualified coastal
State inspectors further reduces the risk of btataastal state refusals. Instead it should
lead to a much deeper involvement of the coastteSh actually assessing a vessel’s
actual condition as opposed to “armchair-decisioi@dses such as tl@astor, where
coastal States turned down refuge requests withautng objectively assessed the
casualty themselves should become few and far leetwie is also laudable that the
Guidelines explicitly refer to the need of the exxpeam ‘to be composed of persons with
expertise appropriate to the situation.” TReestigé" demonstrated how important the
need for qualified inspectors really is in order deal effectively with a casualty:
apparently the Spanish inspector who boardedPiestige did not conduct a proper
assessment of the damages. Instead his sole puappsars to have been to order the
starting of the vessel's Main Engine in order teegp up the tow away from the coast.
This was contrary to the concerns of the Masteer(laonfirmed by the salvage Master

who stopped the Engine) that vibrations from stgrthe Main Engine would be induced

2 ThePrestigecase (2002) occurred before the IMO guidelinesvasiopted. Nevertheless, the need for
condition assessment of casualties through coststi@ inspectors is established practice and vgas al
performed orPrestige

38



into the hull leading to further damages of theadly weakened structure. The Bahamas
Investigation Report (2004) concludes: ‘had thevsyor made a proper assessment of
the situation on board, he could have given theeshathorities a more complete picture
on which to base their subsequent decisions’ (p. 8alvor's Smit later endorsed the
view that the Spanish inspector arguably was nalifigd enough for the situation he
encountered: the shore based inspector who boattedship ‘was not briefed or
equipped to make an expert assessment of the siaptition, or enter into meaningful
dialogue with the Salvage Master’ (van Rooij, 20033). Therefore the requirement for

an expert analysis performed by qualified inspeci®isurely a good one.

There are however negative provisions and omissiottse Guidelines which have to be

addressed.

Coastal State’s consent:

For instance the provision that a coastal states ponsent has to be obtained before the
Master/owner can undertake response actions su@gasngaging a salvor to assist
dealing with the ship’s situation appears the benterproductive. It is difficult to see
how a coastal State can be better placed than #stemonsite to assess whether or not
salvage is needed or not. If in the master’s opingalvage is needed then valuable time
could be wasted obtaining the necessary conseffietySaf the ship and pollution
prevention is foremost the master's responsibiliSOLAS Chapter V explicitly
determines that

‘the owner, the charterer, or the company (...) dpegathe shipor any other

person shall not prevent or restrict the master of tip sfrom taking or

executing any decision, which, in the master’s ggefonal judgment, is necessary
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for the safe navigation and the protection of thexine environment (emphasis
added)’

In addition, thelSM Codeclearly endorses the master’s authority: ‘the Canypshould
establish in the safety management system thamtster has the overriding authority
and the responsibility to make decisions with respe safety and pollution prevention.’
It follows that whenever this should be overriddeyn anybody, it must be clearly
explained. Again th@restigecase illustrates this. Here the coastal autherdreered the
vessel to do or to refrain from doing certain atsiovithout however establishing clearly
their authority and when the master believed he stdisin charge of the ship. This
created confusion. To avoid such situations, thkaBas Investigation Report (2004)
recommended that ‘any steps to remove or alteraihiority should be clearly explained
and justified to the master (p. 74). Incidentalhe IMO Guidelines on the Control of
Ships in an Emergencf2007) now stipulate clearly that when a staterids to use
intervention powers, he has to ensure that ‘thetenad the ship, the company and the
salvage team involved are told clearly what degferesponsibility remains with them
and what limitations are being placed on theirdaa of action’ (p. 5).

In the author’s opinion the requirement to obtdie state’s prior consent for
certain response measures is not really in theesteof the state since it can delay
important response measures. Especially in salopgeations time is undoubtedly of the
essence, in those circumstances ‘the requirement impediment to efficiency and can
be grossly counterproductive in terms of maintagnmaritime safety and preventing or
mitigating pollution damage (Mukherjee, 2006, pOR8
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Publishing of Places of Refuge details:

The Guidelines do not prescribe the publishing b$taof suitable pre-designated places
of refuge. That decision solely lies with the regpe coastal State. Some States, such as
the United Kingdom do not pre-designate placegffge. The UK takes the view that in
an emergency any site could become a place of eeflepending upon the particular
circumstances of the incident. According to therfer SOSREPeven an area of high
environmental sensitivity should be regarded asdai place of refuge for some ships
when lives are at risk or when the pollution patdns minimal (Middleton, 2009, p. 47).
The UK also does not have a pre-conceived lisiaoking of places of refuge because
each incident has its own unique, transient ancedarature (DFT, “UK’s Approach to
Assigning PORSs”). Other states, such as Denmark tlad opposite view and publish a
list of pre-designated places of refuge (Danishimmental Protection Agencg012)
Certainly this could be advantageous to marinexs salvors who in the event of an
emergency could within very short time ascertam dlvailable places of refuge options
and the best course of action. However, it tookathor considerable time to locate the
list of the officially designated places of refugie the web. Further, a salvor when asked
whether or not they are aware of officially desigaaplaces of refuge responded in the
negativé®. It is also doubtful whether the actual marinembaard ships are aware of
such pre-designated places of refuge and theirt éxeeattions. As the salvor suggested ‘it
does not suffice to (just) hear about it as suclngortant matter should be marked on
charts or be subject matter of nautical publicatisnch as Notices to Mariners.’” In the
author’s opinion this is something which requireseadment and perhaps could be
regulated in the Guidelines.

22 Feedback received from a well informed industnyrse
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Decision-making and response systems:

A significant omission in the Guidelines is itdesce on effective decision-making
arrangements and response systems. The Guidelpexsfisally mention maritime
authorities, port authorities and authorities foore-side safety should be involved in
pre-event assessments of suitable places of refugedo not specify further which
authority or organization is ultimately responsifie granting/refusing refuge, other than
“the coastal State”. This effectively leaves itteg discretion of coastal States themselves
to determine decision-making arrangements. Thispiieblematic, because in an
emergency an efficient decision-making processf igtmost importance and there are
practical response and decision-making setups madgements which have proven to be
superior to others.

A major problem arises when the decision-making imaritime emergency is
fragmented and executed by a number of authontias all have to agree on a joint
course of action. Difficulties are very likely toise in 1) timely communication between
internal levels of decision making, 2) disagreentstiveen national and local levels of
decision making and 3) potential lack of leadersimg indecisive decision making in a
crisis situation (Chircop, 2006, p. 41). Opposedhis, centralized decision-making is
considered valuable. Interestingly, the IMO GuidelOn the Control of Ships in an
Emergency(2007) is very outspoken about the advantage wingaa “military-style”
command and control style system as opposed tomfaged decision-making. It
explicitly recognizes that in an emergency thediné command must be clear and the
responsibilities of the parties involved in assesm#i: and decision-making must be
unambiguous. In particular it states that ‘havingclaar chain of command in an
emergency is essential if efforts to save life praperty and prevent pollution are to be
maximized’ (p. 2). Lacey (2006) fully endorses tvarning that in the absence of a clear

command structure there is chaos, especially irdtional chaos: ‘far too often what
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happens is that where there is no establishedaiarnd command procedure, numerous
organizations can be demanding information, alieveig they need it (...)’ (p. 6). This

can lead to confusion, duplication and in generefficient use of time.

There are essentially three factors which candbutot necessarily have to, give rise or
contribute to a fragmented decision-making procdésderal state systems, localized

decision-making and the ‘politicization’ of decisionaking.

Federalization:

In federal, decentralized systems, smaller unitgaernance such as “states” typically
enjoy autonomy over particular matters of govereaht Germany for instance, the local
“Laender” (states) enjoy regional autonomy in intpot matters such as ports, police
affairs, environmental control in the 12 nm tem&b sea and disaster management
onshore and offshore. Opposed to that navigatioses of the territorial sea, the high
seas and most matters of maritime transport falkeuederal jurisdiction, which is also
in charge of the conclusion of international corti@rs (Jenisch, 2006, p. 473). It is
obvious that in order to ensure maritime safetguch a system, close communication
and coordination between federal and local/regian#horities is paramount. This can be
troublesome when command chains to the variougded@d state/regional authorities
are too complicated and split into too many linds communication. Often, the
communication and coordination process is not thly @roblematic area in federal
states. Ambiguity over accountability and respoifigtbof the plethora of authorities
involved in a decentralized system also may causertainty. Citing the situation in
Belgium, another federal State, van Hooydonk (2@9g)lains that ‘that the devolution
of maritime powers in a federal State may leacegal uncertainty as to the competence

of authorities involved, as well as to gaps in #tatutory regime (...) (p. 427).
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Furthermore, the situation in Germany suggeststhediavarieckommandd faced with a
real crisis may be torn between the interest ofrakand regional stakeholders: the head
of the Havariekommanddis obliged to take into account both federal dreknder
interests’ (p. 486).

Localization:

Federal-systems can also encourage the seconcepraint factor — localized decision-
making. According to Noyes (2008), the localizatioh decision-making may be
particularly prevalent/suited in federal States mghécontrol over port and coastal
activities often has resided with local or otheb-state components of government’ and
this ‘may compound the difficulties in fashioningnsible procedures for evaluating
requests for refuge’ (p. 142). One of the main @ebassociated with localization is that
local decision-makers may prioritize the safetytlodir local constituency and do not
consider the bigger picture of maritime casuakied how these can impact on and affect
other areas or even neighboring countries. Instda@fusing access it could be much
more reasonable making the perhaps hard decisi@cdept pollution in a limited and
controllable area, such as a place or port of eefaigd thus to avoid a major pollution
affecting vast parts of a State or neighboring Safdhe US Coast Guard Places of
Refuge Policy(2007) specifically recognizes this problematipeas of local decision-
making where the decision-maker such as a harbstemanay —overwhelmed by the
incident and blinded by the potential risks, de@dbjectively: ‘place of refuge situations
can raise significant concerns among local stakiEhis] who may have little
understanding of the technical nature of the prablbut clearly see the risks to their
citizens (...) (p. 7). The case daritime Maisieillustrates how local pressure can

actually influence place of refuge decision-makikigre managers of the ship initially

2 Principal maritime authority in Germany which ischarge and coordinates the place of refuge aecisi
making process between central and regional atigmri
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focused on obtaining access at Yeosu anchorageh(8amuea) which is a famous STS
location and since the vessel only required anrianehorage to transfer cargo and
bunkers, this was a suitable location. Accordingh® managers, access was denied by
Korean authorities due to an oil spilin the port of Yeosu that occurred basically & th
same time the request was mZadé stands to reason that local pressures concerned
about a repeat pollution were instrumental in #feigal. Whether or not concerns over
granting access were justifiable and based on twgecisk-assessments certainly is
debatable. The experience of the recent spill migéll have overlaid objective risk
assessment in order to avoid any further risk éopibrt whatsoever. If that really was the
case, it would be deplorable since as Donner (26@6jfully asserts, ‘any decision on
whether to grant or refuse a place of refuge shbeldbased on risk assessment, not on

risk aversion’ (p. 346).

Politicization:

Arguably subjective decision-making is encouradethe assessments are not done by
experts with the necessary expertise and if théesi@ecmaking is politicized. As Noyes
(2008) explains, considerable weight should be embto the views of experts (p. 142)
as opposed to a local port authority or a locaitig@n who may focus too heavily on the
particular port than to fully consider all enviroemal risks should access be refused.
The US Coast Guard Places of Refuge Poli@007) “Place of Refuge Job Aid”
specifically requires the probability section oktlgeneric assessments/evaluations of
suitable places of refuge and also the event-gpetsk assessment associated with a

particular casualty, to be performed by salvorgfgssional mariners and persons with

24 0n 31 January 2014 laden VLGRu Yi Sarcollided with a shore jetty and pipleine at the Gatex
terminal at Yeosu leading to the cracking of ofgdines and a resultant spill of about 164 mt afleroil,
naphta and other compounds from the terminal (MarbipPlatts, 2014)

% Based on information received from a well inforniedustry source
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expertise in engineering, ship structure, and sinfields (p. 1). The probability of risks
occurring can only be realistically evaluated bperts with the requisite experience and
expertise. Hence this requirement ensures the gsiofealization of the decision-making
process. As opposed to this, an example of howatlsl not be is when a number of
political figures are closely involved in the priaet response on whether to grant access
or not. Maintaining as bigger distance between apmial response and politics as
possible mitigates the risk of political pressuegnly applied. Politicians are typically not
knowledgeable on technical aspects of shippingvag@ or complex environmental
relationships. Therefore they should as far asiplesaot be involved in the assessment
and decision making on places of refuge. A reviéEwopean response systemsthg
European Maritime Safety Agency (EMSAhfirmed that in the best systems politicians
were not involved in the technical response (Mitlte 2009, p. 57). Further, Lord
Donaldson in his review of salvage and interventionthe UK following the Sea
Empressncident concluded that it is practically impodsibto keep politicians fully and
technically briefed at all stages of a rapidly depeng marine incident (Middleton, 2009,
p. 57). Therefore Lord Donaldson considered invoiget of ministers in operational

decisions ‘is not a practicable option’ (Mulvan@13, p. 3).

The SOSREP system in the UK:

A response and decision-making system that stéems af the problems associated with
federalization, localization and politicization ke SOSREPsystem of the UK. Lord
Donaldson’s review of salvage and intervention disdovered inadequacies in the UK’s
marine emergency response system. In response Londldson recommended there
should be ‘ultimate’ control of salvage by a Seamngtof State’s Representative
(SOSREPacting in the overriding public interest (Shawl@, p. 6). Accordingly a new

role was created in 19990SREP. SOSRE® essentially a single incident commander
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who exercises ultimate command and control ofelosis incident response operations,
empowered to make crucial and often time-criticatisions, without delay and without
recourse to higher authority where such decisioasrathe overriding UK public interest
(“UK National Contingency Plan”, “n.d.”, p. 5). Imptantly, SOSRERS the designated
UK competent authority to assign places of refutiee SOSREFhas in mind that time
may be short and the damaged ship may not be onditon to travel very far’ (“UK
National Contingency Plan, p. 34). In places otigef situationsSSOSRERs empowered
to override arguments and orders given by othdraaities or individuals. Crucially, this
includes orders and directives from local harboasters. Such overriding directives are
likely to occur where the sheer size of an incidexteeds the port’s ability to respond or
when the port is unwilling to respond or grant ascd~or example, where there is an
urgent need of a place of refuge for a vessel avgnt pollution or in the interest of
safety and the local harbour master does not vasadimit the vessel, th @ OSRERSs
authorized to override the authority of the harbooaster through directions (‘UK
National Contingency Plan, p. 33). Effectively ttheections can require the person to
who they are given to take, or refrain from takiagy action of any kind whatsoever
(Middleton, 2003, p.3). It is clear that througle ®OSREPs power of intervention the
problem of localized decision-making in terms oérging/refusing places of refuge is
practically eliminated. Further, even thou@OSREPis the representative of the
Department of Transport he is not a politician.iRaSOSRERs a professional with the
technical knowledge and expertise required. The S@SREP’svho have held office so
far are highly qualified experts in salvage, emaoyeresponse and counter-pollution and
were recruited from thélaritime and Coastguard Agenc¥ecauseSOSREPis the
ultimate decision-maker on places of refuge andrésponse group is kept as small as
possible, this practically also eliminates unduétipal interference and the problem of
decentralization associated with federal systemsrevinesponsibilities are spread over
several authorities. Finally even though ultimataver is vested in th&€OSREP the

system allows for and encourages the involvemerdgxperts at different stages of the
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response to provide advice directly to tBOSREP In an emergency, internationally
renowned experts on “call-off contracts” are engiageéhese experts cover a wide range
of fields e.g. salvage, fire and shipboard explosi@and ship-types such as tankers
chemical carriers and gas carriers or special@tspecific cargoes (Middleton, 2009, p.
57). This arrangement takes into account that malémt is the same and there will
always be a need for a different specialist exgeutther, a specialist “environmental
group” acting in advisory function is activated amttorporated into theSOSREP
response system where a place of refuge situati@atens the environment. Again the
SOSREP ultimately has overriding control and authority tmake decisions
independently, but the active involvement of expdrom varied fields ensures that
assessments are performed by personnel who arguadified thus professionalizing the
entire response.

The entireSOSREPsystem is not dogmatic but rather pragmatic. Rstaince
while it clearly recognizes ecologically sensitivabitats along the UK coast, it does not
pre-emptively rule them out as places of refugsaiety of life is involved or when the
pollution risk can be adequately controlled. Depegdn the nature and scale of the
incident, theSOSRERan convene 8alvage Control Uni(SCU) composed of experts in
order to monitor salvage operations and to adwigeSOSREPon matters related to
salvage activity to ensure such activities haveadoerse effect on safety and the
environment. The practical usefulness of this wearty seen during th®1SC Napofi®

incident (2007). While the vessel was under towatglace of refuge its condition

26 On 18 January 2007 while navigating in the Eng@$tannel, fully cellular container shiptSC Napoli
loaded with 2,318 containers and 3,500 mt HFO seffe catastrophic hull failure and got into severe
difficulties. No suitable place of refuge was aahlke in French waters, so SOSREP took control theer
ship. Deciding the vessel was in danger of breakjmgnd polluting the English Channel, SOSREP
decided to tow the vessel to a place of refuge, IRortland. En-route the vessel encountered severe
weather and the ship‘s condition deteriorated fgpitb avoid its breakup, SOSREP and SCU decided to
beach the ship at Lyme Bay on 20 Januray. Subsdyg@ii3,500 mt HFO were sustematically removed in
relative safety. The last container was only rendowe 17 May 2007, 120 days after the incident (MCA,
“MSC Napoli Incident”, “n.d.”, p. 5). The decisiad pragmatic response of the SOSREP system has
been praised by the industry.
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deteriorated further due to adverse weather. Tegotethe vessel from breaking up and
resultant pollution, the SCU and tB®SRERjuickly decided on an alternative course of
action — beaching the ship at Lyme Bay, notablyaldvheritage site, to remove the
bunker fuel onboard in relative safety (MCA, “MS@Gpoli Incident”, “n.d.”, pp. 11-15).
Again this showed not only the usefulness of th& 0t also the ability of thEOSREP
system to respond effectively to dynamically evodysituations. External factors which
are not controllable, in this case the adverse hegadeteriorated the condition of the
vessel so far that a new response was needediintishe. TheSOSRERystem was able

to deliver this. In this case it was the pragmatiution to beach the ship.

It is for these reasons that the SOSREP systeatagnized by the wide industry
as the most efficient and suitable response sy$termaritime casualties involving
salvage and places of refuge situations in padicuWitte (2008) recommends the
SOSRERystem as best practice in command and controtegatds it as by far the most
successful system devised to date as it has bdesmordinarily effective in promoting
streamlined, timely decision-making in challengsiguations (p.2). Only recently this
view was endorsed by tHaternational Chamber of Shipping (ICS), the Intgranal
Salvage Union (ISUand thelnternational Union of Marine Insurers (IUMIn a joint
press release ollaritime Maisie where they appealed for ‘wider adoption by coastal
states of simple, robust, “single point” command aontrol models akin to that of the
UK’'s SOSRERystem (IUMI, 2014).

Again it seems curious why the Guidelines whicleradll have the purpose of improving
the responses of masters, salvors and coastak $Statearitime casualties are completely
silent on decision-making and response systemegcesly when there appears to exist a
consensus on a best-practice system which couldsée as a model for other maritime

States.
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CHAPTER V: TEN YEARS ON - THE IMPACT OF THE GUIDELI NES

A thorough survey of the impact of the Guidelinespdaces of refuge is difficult for a
number of reasons. First, no coherent and comgegte on every place of refuge request
exists. Typically only the search for places ouge of high-profile casualties is known
and also evaluated, for instance in flag-statediewti reportS. Second, generation of
primary data on global implementation of the Guited would require direct contact
with national maritime authorities of a number ofintries from all regions of the world.
This is beyond the possibilities of this thesis.véigheless, some observations and
conclusions can be made by examination the legalstof the Guidelines themselves,
examination of national place of refuge guidelined also by evaluation of recent place

of refuge incidents.

Legal status of the Guidelines:

First of all, even though the Guidelines are ndibanal legal instrument per se, it
explicitly invites governments to take the Guidebn‘into account’ in practice and
recommends that ‘coastal States endeavor to estgimocedures, such as national plans,
which are consistent with the Guidelines by whiohréceive and act on requests for
assistance with a view to authorizing, where appatg the use of suitable places of
refuge (IMO Guidelines, 2003, p. 2). Hence the @limts are designed to influence state

practice. Examination of a number of national ptackrefuge plans from different areas

2" For example the incident report BtSC Flaminiaundertaken by the Bundesstelle fuer
Seeunfalluntersuchung on behalf of the Germantiiégsias an entire section on the chronology of the
salvage and the search for a place of refuge
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of the world confirms that this is happening. Fostance in Australia, thdlational
Maritime Place of Refuge Risk Assessment Guidel{@899) were developed to
‘complement the IMO guidelines on Places of Refu@®’ 3). Also in Canada, the
National Places of Refuge Contingency P(&ORCP) (2007) provides that the PORCP
takes into account and implements the IMO Guidslite the extent possible (p.1).
Further, theUS Guidelines for Places of Refuge Decision-maki&@f7) stipulates that
they are consistent with the IMO Guidelines (p. T). Europe, the German
Notliegeplatzvereinbarufy (2005) states that the ‘IMO Guidelines were closely
followed during the drafting process’ (p. 1). Indétn, in the UK the IMO Guidelines
have been used as a basis for the assessmentsaaddry theSOSRERsystem (Stone,
2006, p. 439). In Asia, thelong Kong Marine Departmemill make reference to the
IMO Guidelines when handling applications for pkscé# refuge. But the Guidelines are
not implemented in the form of formal written docemts, such as national plans. It was
also stated that by and large Hong Kong will folltwe criteria in the IMO Guidelines to
consider a case of application for place of refligks regards the situation in China, the
IMO Guidelines appear to be taken into account &fgrence, but not implemented
straightforward. No written statement by Bkina Maritime Safety Authority (MS&Nas
obtained to confirm this. Moreover no written folnmational guidelines on places of
refuge exist, neither in Chinese let alone in E&tifi A closer survey of the provisions in
the UK, German, Australian, U.S. and Canadian natiplans confirms that tribute is
paid to the Guidelines. All these plans call forustured risk assessments to be
performed. Some heavily rely on assessments byklisie¢Germany); others have a
specific weighting-system (U.S.) which goes everyobe requirements under the
Guidelines. In the U.S. weights are allocated tecdf risk assessment factors and then

the total risk for each place of refuge will beatatined by the formula

2 Framework/plan for the assessment of places ofjeein Germany
29 |nformation received from a well informed indussyurce
%0 |nformation received from a well informed indussyurce
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RISK = PROBABILITY * CONSEQUENCES

In the UK different risk assessment techniquesusexl with the objective to keep risks
ALARP (as low as reasonably practicable). Pre-event geaealysis of locations that
lend themselves to becoming a POR and event-speitalysis of data relating to an
incident is performed, clearly in line with the @elines. An improvement to the
Guidelines is an explicit statement that assessraamd the interpretation of results have
to be undertaken by personnel who are qualified skilted to do so (UK Port Marine
Safety Code, 2012, p. 19). The recommendation yimstablished in the Guidelines that
granting refuge is often the best course of aci®ralso reflected in the national
guidelines. The GermarNotliegeplatzvereinbarunge.g. explicitly states that the
allocation of a place of refuge is one of the prefittons to deal successfully with a
complex emergenéy (p. 301). Further, theS Guidelines for Places of Refuge Decision-
makingspecifically state that recent incidents

clearly demonstrated that in some cases, the dadatas actually increased their

risk to significant contamination by denying a \aisthe opportunity to make

repairs in relative safety, or by delaying a derisiintil no options remained (...)

Therefore “the decision whether to allow a disteglsgessel into a place of refuge,
including cases of force majeure, should be reaelfted consideration of the full

range of potential impacts, rather than being based policy of wholesale denial
of entry (p. 7)

This clearly reflects the need to offer refuge ertain cases, the balancing of interests
and the need for risk-assessments to compare ske +all aspects which have been

established in the Guidelines.

% translated: “Dabei ist die Zuweisung eines No#iglgtzes eine der Voraussetzungen zur erfolgreichen
Bekaempfung einer komplexen Schadenslage”
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Even though the Guidelines are not itself a forfagal instrument of binding character,
at least in Europe they have been given directl leffact throughEuropean Union
Directive 2009/17/EC, 23.04.2009, amending Directd02/59/ECArticle 20a of this
Directive requires EU Member States to ‘draw umpléor the accommodation of ships
in order to respond to threats presented by smpseed of assistance in waters under
their jurisdiction (...) the plans shall be prepafed) on the basis ofMO Resolutions
A.949(23)and A.950(23). Outside Europe however, the status of the Guidslias a
non-binding as opposed to formal instrument whiclul be legally enforceable reduces
its impact. As a result they might be ignored apbper implementation of them will
depend entirely on the goodwill of the coastalSt@¢lorrison, 2011, p. 183). Therefore,
a determined politician or administrator with Bttkknowledge of ships and the sea or the
real dangers posed by them can fairly easily atreedGuidelines (Bishop, 2009, p. 201).
This view is endorsed by Hetherington (2009) wreonot that the Guidelines ‘lack teeth’
since they are merely a representative of soft{l&MI Conference Report”, p. 1). The
author believes there is some truth to these dltega The next section will consider
these claims in more detail by reference to reqdate of refuge cases. General and
specific problems in the current system of dealiity places of refuge which these cases

revealed will be highlighted.

Recent Place of Refuge caseSt¢lt Valor, MSC Flaminia, Maritime Maisie)

‘Let’s get real on ports of refuge’, ‘No refuge Asia for distressed Hong Kong chemical
tanker’, Maritime Maisie could break up at sea’, ‘Governments urged toaillfutieir
obligations over ports of refuge’, ‘No hiding plaitem the refuge issue’. These are just a
selection of gloomy headlines that can be readantmme industry newspapers in recent
months. Referring inter alia to the casestdit Valor(2012),MSC Flaminia(2012), and
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Maritime Maisie(2014¥? these articles illustrate that the current sysiendealing with

places in need of assistance does not work s&tsilgc

Stolt Valor:

The decision to admbbtolt Valorinto a port of refuge, Asry (Bahrain), came onJ2fie
2012, 105 days after the fire onboard was extingadson 22 March 2014 (the ship was
ablaze for seven days) (“Statement by the Delegaifd_iberia”, 2012). The first round
of place of refuge requests had been made by ovametsalvors on 21 March 2012 to
States in the region. But all requests for a ptEaefuge were declined and no additional
support was offered (“Statement by the Delegatiohilweria”, 2012). Salvors proceeded
with the removal of all bunkers at sea via STS apens. After removal of all bunkers, a
second request to grant a place of refuge forreaf®val of the remaining cargo and lub-
oils onboard was declined by littoral States. Sqheatly this operation was also
performed offshore in exposed waters and succégstoimpleted after around one
month without causing any spill (“Statement by tbBelegation of Liberia”, 2012).
During the salvage and STS operations coastalsStested their intervention powers: the
tow was at two occasions harassed by coastal Stiteies which —under the threat of
gunfire —ordered the tow with the salvage flotibdeave the State’s Exclusive Economic
Zone (EEZ). At the first time, fire-fighting was going, at the second the removal of
bunkers was conducted (“Statement by the Delegatidnberia”, 2012). It appears that
only when no more cargo, bunkers, lub-oils and othezardous materials remained
onboard and when other operational safety criteacd been met, the coastal States were
satisfied that the environmental and safety riskddatbe controlled and a place of refuge

was provided. This view is contested. The respamseather lack of response and

32 Refer to pp. 1-3 for an overview of these incident
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assistance provided t®tolt Valor by coastal States was heavily criticized by indust
organizations. In a report submitted to IMQVaritime Safety Committe@VSC) the
ICS, BIMCO, Intercargo, IPTAndIntertankg expressed their concerns regarding non-
compliance with the Guidelines (“Concerns regardiog-compliance”, 2012, p. 2). In
particular the excessive response time and therapip#ailure to apply the Guidelines
were slammed. Despite the experience withGhstor, salvors again had to perform STS
at the open sea where waves of up to 6m were eteredn as opposed to offer sheltered
waters to facilitate this operation. Arguably tld&l not reduce but increase risks to
human life and the environment: first it ignoredreased risks to salvors and responders
even though the Guidelines specifically requiret thaman life at sea must be
safeguarded (p. 9). Second, the risk of furtheert@tation and breakup of the vessel
during STS operations was increased even thougBtidelines require that ‘due regard
should be given to the preservation of the hullchn@ery and cargo of the’ (p. 9). Third,
as an overall result the environmental risks wageased, in particular pollution risks

from the viscous bunker-oil onboard.

MSC Flaminia;

In the case oMSC Flaminia the decision to admit the vessel into its plateefuge,
Wilhelmshaven (Germany), came on 31 August 201248alays after the initial fire and
explosion which occurred on 14 July 2012. Againldregth of the response time seems
concerning. Between 23-25 July salvors had adddessermal requests for a temporary
refuge to Ireland and thefOSREPON 27 July the salvage flotilla with the vessetaw
had assumed a waiting position 100 nm of the Britisast (Reederei NSB, 2013, p. 1).
Formal requests for the granting of a place ofgefwere addressed to Belgium, Spain,
France, Portugal, Great Britain, Netherlands andraay between 30 July and 7 August

(Bundesstelle fuer Seeunfalluntersuchung, 2014,166-169). The analysis of coastal
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states responses performed by the Bundesstell&aemfalluntersuchung (BSU) (2014)
demonstrates that individual coastal states resabrglite differently, some paying
respect to the requirements under the Guidelinédstwothers refused without paying
respect to the requirements of the Guidelines.rSfoaiinstance refused access in relation
to all ports only shortly after the request hadrbe®de. According to the BSU (2014) it
is considered extremely unlikely that the Spanistharities acted in accordance with the
Guidelines since only two days can hardly be regdrds sufficient time period for
conducting a thorough risk analysis and also camsid that Spain made its decision
without any exchange with tteROSRERvho possessed the most information about the
actual condition of the vessel (p. 167). Furthke position of Portugal that its duty to
make a discretionary decision existed only afterdther coastal states had rejected the
vessel is worthy of criticism. This position canrm reconciled with the Guidelines
which do not provide for a priority setting apprba(BSU, 2014, p. 169). Some
participants, such as the managers of the vesdadlaservers such as Kuffler (2014) also
expressed concern regarding the long waiting tireksvéen July 14 and the shipboard
inspection on 28 August performed jointly by Germ&rench and British authorities.
Nevertheless, the BSU (2014) points out that the telapsed can be largely excused by
contravening external factors such as adverse wedibyond the coastal states control.
This delayed the boarding of the inspectors togeerfan expert inspection, as required
and in line with the Guidelines (p. 169). Apprerigtthis, the date of the inspection may
however have been brought forward precisely if ohéhe coastal States had offered a
more sheltered position closer to the coast. Tiisdt have to be a final place of refuge,
but rather a temporary place to help with condig@sessment (Reederei NSB, 2013, p.
1). Especially because it was already clear earlyhat the final place of refuge would
have to be a port, due to the difficulties assedawith discharging the containers —
damaged and contaminated container on top of that atemporary place of refuge

lacking the terminal and facilities required fockwoperation.
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Maritime Maisie;

In the case oMaritime Maisie the decision to admit the vessel into a placeebige,
Ulsan (South Korea) was made on 2 April 2014, 94 dsdter the initial incident collision
and subsequent chemical fire on 29 December 20L8n@ that time, the vessel was
stabilized by salvors and towed in the open sealsifshima Island (Korea Strait) as
neither South Korea nor Japan were initially pregaio grant a place of refuge, which
could have been simply sheltered waters to stabiliz ship and perform STS operations
in greater safety, as requested by managers anmarsalhe search for a place of refuge
was further complicated by the fact that by 30 Delwer 2013, the vessel had drifted into
Japanese watefs Subsequently responsibility to assist the velss&rms of providing
refuge was denied by both coastal States, eachingote other responsible. A final
incident report by the vessel's flagstate, Hong ¢bias not been released yet. However,
again the long response time until a place of refwgs granted can hardly be justified.
Leakage of toxic vapours from the damaged tankranogh sea conditions increased the
difficulties and risks to salvors and responderartimg the vessel. Salvage and condition
assessment could have been rendered more safe teadparary place of refuge in
sheltered waters been provided where also theeligigt of bunkers and cargo could have
been performed in greater safety. Instead thistdigig operation was ultimately
performed in the final place of refuge, Ulsan, iaser vicinity to population. From the
view of safeguarding health and safety the decitgdoring the vessel with its cargo still

onboard into port and conduct STS operations tisedéficult to comprehend.

This brief survey has demonstrated shortcominghenpresent place of refuge regime.
Contrary to the spirit of the Guidelines that ‘sbekhould be given whenever reasonably

possible’, it appears instead that providing refiggeonsidered the ultima ratio when all

% Information received from a well placed industource
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other options have been exhausted. This is sugpbsteChircop (2006) who argues that
when a ship in distress is perceived as posin@leeresironmental, economical or public
safety threat, self-defense is more likely to tgkeference in coastal State decision-
making (p. 227). This would be comprehensible i€hs&a decision was arrived at on
sound, technical and objective assessment. How\agpears that — at least a number of
coastal states —only pay “lip-service” to the Glires and its requirement to rationalize
decision-making by way of thorough risk-assessmente Secretary General of the
IMO, Sekimizu, voiced his concerns over preciséig matter saying ‘we have adopted
IMO Guidelines of refuge and the Guidelines shobkl paid respect. | hope all
stakeholders and authorities will seriously consatel take action in order to avoid what
we do not want to see’ (Leander, 2014). Other ofesersuch as Kuffler (2014) underline
this view, stating that ‘whilst the IMO Guidelineseated a framework assisting the
international community dealing with the issue,iov@l implementation of procedures

and execution of those procedures continue to ptegeat difficulty’ (p. 2).
These three incidents illustrate a number of proklevhich appear to be general
problems in the current place of refuge systemyTdigo point to specific lessons which

can be learned from each case. In the followindi@®cthese general problems and

specific lessons will be examined.

General lessons to be learned fromBtolt Valor, MSC Flaminia and Maritime Maisie:

Temporary refuge:

All three cases involved vessels ablaze on the geanand illustrated the problem of

forming an efficient fire-fighting and salvage resge under those circumstances. For
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example in the case daritime Maisie rough sea conditions continually hampered fire-
fighting. They also rendered the boarding of satvamd response personnel more
difficult which in any case was already delayed tu¢he delayed fire-fighting. As we
have seen in Chaper IV, the gathering of accurata dn the condition and situation of
the casualty including on-site inspection is, hogreerucial to allow the coastal State to
perform assessments and to form an adequate respam¥uffler (2014) argued in his
assessment &iSC Flaminia'operationally, onboard inspection gobbles up timgiant-
sized quantities, but without data from the vesHed, coastal state will be unable to
appraise the risks which refuge may present’ (). Udder the Guidelines, specifically
the event-specific assessment relies heavily oa datl information received by the
vessel/owners/salvors such as stability, seawassinetc. If however the vessel is under
difficult circumstances on the open sea and cabea@ccessed by response personnel, the
timely generation of such data and information a$¢ possible. This leads to a vicious
circle: if proper casualty inspection cannot be elam the first place, then the coastal
State has no verifiable data on which to base é&tsstbn whether or not to grant refuge.
It stands to reason that if sheltered waters wbelgbrovided to a casualty early on, not
only could lightering operations be performed undgeater safety, but also the
generation of information and data on the statéhef vessel could be facilitated and

expedited.

Operational Requirements:

The three cases also demonstrated that a coaatalv@ll impose challenging operational
requirements before providing final access. Thed@lines specifically regulate that
when a State provides access it is entitled to sappractical requirements’ (IMO POR
Guidelines, 2003, p. 9). In the case of Maritimeis¥a managers/salvors inter alia had to

undertake the following in order to secure acceddlsan: add inhibitor into some of the
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cargoes to ensure they are stable, arrange foectisp of vessel's key systems by
makers’ engineers, ensure P&l insurance letterivatace, re-establish the vessel's own
propulsion, have at least four tugs to assist, gjuae a time limit for the length of STS
operations, deploy oil booms around the vesselrbetbe start of STS operations,
provide a detailed and approved salvage ¥la®perational requirements for Stolt Valor
were similarly strict (“Safety at Sea Remains Keycls”, 2012). A State is perfectly

entitled to impose strict practical requirementsagwecondition to granting final access
in order to mitigate the risk pollution and headthd safety threats. It is important all
stakeholders are aware that such practical regeinesnwill be imposed. Specifically

managers/salvors must cooperate closely with coasithorities and meet all these

requirements in order to expedite final access.

Flag-state Responsibility:

All three cases also pointed to the responsibdiig vital role a casualty’s flag-state can
and has to play in assisting the vessel securplgee of refuge. For instance in the case
of Maritime Maisie the Hong Kong Marine Departmermtssisted owners, managers and
salvors finding a place of refuge in South Korda.ihstrumental role was specifically
stressed by an industry participant: ‘the Maringo@&ément of Hong Kong had played a
major part of communications with Korean Authostien behalf of the Ownér. A flag-
state seems like the obvious choice assisting aredmanager not simply just because
they are his clients, but also because a flagsstitege network and potential experience
dealing with marine casualties can be valuable.ddeer, MSC Flaminiaillustrated the
role a flag-state can play as a potential placesfifge provider itself in the event other

coastal states refuse refufdSC Flaminiawas eventually towed to Wilhelmshaven, due

34 Information received from a well placed industource
% Information received from a well placed industource
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to the intervention of Germany as flag-state. im@astor, Cyprus, the vessel's flag-state
eventually offered refuge even though ultimatelig thffer was not used (Constantinou,
“n.d.” pp. 9-10). Ultimate responsibility of theafi-state to assist in finding refuge or
even provide itself refuge (provided it is geogriaphy practicable) appears to be firmly
acknowledged in maritime practice and internatiolaaé (BSU, 2014, p. 173). It is

strange that the Guidelines completely fail to addrflag-state responsibility and the

important role it can play in resolving place diuge searches.

Multi-jurisdictional responses:

The problem with multi-jurisdictional responsesa@asualty was also demonstrated in
all three cases. In the caseMéritime Maisieit was expressed that had the vessel not
subsequently drifted into Japanese national watteessearch for a place of refuge would
have been much easiérinstead South Korean authorities, initially aide argued that
responsibility for the vessel including the prowisiof a place of refuge had now shifted
to Japan. Conversely, Japan throughout argueadbponsibility for the vessel including
the provision of a place of refuge remained witlutBd<orea where the initial incident
happened and tried to support this claim by théeraincredible argumentation that
‘Japanese waters do not exist in the UN Conventioithe Law of the Seas’ (Leander,
2014, p. 6). Thus there appears to be a real hakwhen a place of refuge situation
unfolds in the vicinity of a number of coastal $&{such as in Europe, the Middle East
Gulf or Asia), that their administrations will, kgast initially, either deny responsibility
and ‘pass the buck’ to a neighboring coastal adstration, or adopt a wait-and-see
approach akin to procrastination, precisely whenter@ined coastal State

response/assistance is needed. Thus a vesselisgaefiige in South Africa or Australia

% Information received from a well placed industource
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may ironically well be better placed, because Aalstrexplicitly recognizes that its
‘relative geographic isolation means that therefave nearby maritime administrations
that could provide assistance to a ship requestiptace of refuge’ (National Maritime
Place of Refuge Risk Assessment Guidelines, 20021pand hence may feel greater
responsibility to deal with the reques¥ISC Flaminia illustrated another problem
associated with the passage of a casualty throagfined waters the national waters of
several jurisdictions. Transferring the strickédSC Flaminia to Wilhelmshaven
necessitated the passage of the English Channale Asom the fact that this is an
extremely busy strait, it borders the England, EearBelgium and Netherlands all of
which had to ensure that the vessel did not pogesignificant environmental and health
and safety threat whilst in transfer. Accordingdgrmits were required from all of these
countries before the vessel could commence itsttoWilhelshaven (Kuffler, 2014, p.
8). It is conceivable that similar permits wouldrequired by neighboring States of other
major Straits such as Hormuz, Malacca, Gibraltad, Bosporus etc. if a casualty would
have to be moved across. Salvors and owners/manafjite vessel may be in a difficult
position, when they have to engage in time-consgnaind laborious communication

with all the administrations possibly involving digation.
Aside from these general problems in the curreatelof refuge system, which have

been observed in the three cases, some specificngsan be learned from particular
incidents.
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Specific lessons to be learned froigtolt Valor, MSC Flaminia and Maritime Maisie:

New Decision Assessment factors:

The incident ofStolt Valorintroduced new decision assessment factors whiehiaken
into account by coastal States. As shown in Chdptéhe Guidelines simply provide a
non-exhaustive list of assessment factors includinigr alia natural conditions,
environmental factors, social factors and contimgeplanning factors. Each coastal
States is however free to complement his assesdmgeiattors which may be particular
and of relevance within his jurisdiction. In theseaofStolt Valor the new assessment
factors were desalination plants installed in Sardbia, Qatar and Bahrain. Apparently
the presence of desalination-plants was used, asharier things, as justification to
refuse access to the stricken vessel (Laruelle3,20115). Whether or not the damaged
vessel objectively posed a threat to these plamisby implication a health and safety
risk to the population depending on drinking wagenerated by these plants, is difficult
to assess. This demonstrates however clearlyetwdt region may have its own unique
decision-assessment factors which may tilt therzalan favour for or against providing

access.

Coastal State infrastructure:

Stolt Valorfurther illustrated that the existence or absasfceoastal State infrastructure
equipped to handle a stricken vessel may provetdegisive. It was quite clear from an
early stage thaBtolt Valorwould be declared a constructive total loss assalt of the

significant damages. Therefore the final placeaffige would have to be equipped to

scrap the vessel under controlled conditions. Tduek lof suitable repair/scrap-yards
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eliminated some of the coastal States as likelwigess of a final place of refuge.
Conversely, the existence and expertise of ASRYor&pair yard in Bahrain made this
the only real option for a final place of refugeSéfety at Sea Remains Key Focus”,
2012). Jenisch (2006) reminds that the presencadwfinced coastal infrastructure
including ship(repair)-yards, and enterprises hagdtlangerous materials may have an
active business interest in rendering servicesritken vessels (p. 486). The presence of
such specialists may prove to be crucial in soraegbf refuge decisions. 8tolt Valor

it may have, if only after a long period of timedhgassed. Conversely, in the absence of
such specialists, a coastal State may well det¢iderefusal is the correct decision. In
that context the absence along vast stretcheseobtiuth American and African coasts,
of sophisticated coastal State infrastructure isttipyards, recyclers and specialists in the
handling and storage of dangerous goods may pmJeetcritical for a sophisticated

vessel such as crude-, gas-, and chemical-tankechwevelop into a casualty there.

The incident ofMSC Flaminiapoints to five specific problems in the place efuge
system: lack of progress in establishigritime Assistance Servic€BIAS), irresolute
coastal State response if a casualty unfolds onhigle seas, coordination of multi-
jurisdictional response, problems posed by the traw carriage of IMDG containers

and casualty response associated with “mega” auenships.

Maritime Assistance Services:

The importance of the IMO Resolution dWaritime Assistance Servicgd1AS) in
facilitating effective and timely casualty commuation has already been highlighted
earlier. The MAS resolution accounts for the féetttit is very helpful for the master of a
stricken ship and salvors with a unique point aftcact in the coastal State requested to

provide assistance which is reachable 24 hourssandes as the permanent point of
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contact between the ship, salvor and the compeetttorities involved in refuge
decision-making in the coastal State. It especidigounts for the fact that in the absence
of such a single-point contact, a Master will beerwvhelmed by communicating with
numerous authorities all of which are —or worsaevel to be — functionally involved
with the decision-making. The report by the BSU120on theMSC Flaminiacasualty
points to severe deficiencies in the establishm&MAS points and to their publication
and accessibility by salvors and owners/managgrs1$2-163). Indeed to date only 19
out of a total of 170 IMO Member States have immated MAS centres and published
their details incl. call numbers. Further, majorritni@e nations and those with previous
experience with place of refuge cases have soafledfto establish MAS centres and
publish their details, including Spain, South Af&itJK, USA, Singapore, China, Norway
(IMO, 2014, “Information on MAS services”). Takinmto account that the MAS
Resolution was passed more than ten years agolsmdha specific requirement in the
Guidelines that coastal States should establishA& Mhis slow “progress” is very
disappointing. The observation by the BSU (2014t tlAS details are not properly
published by IMO and difficult to locate for salgoand operators (p. 169) is however
only confirmed partly. Whilst the MAS informatios indeed hardly accessible via the
IMO website by the general publicit appears at least that shipmanagers and savers
fully aware of the information. One shipmanagerfoared that MAS details incl. call
numbers are published twice annually by IMO in ¢éeadormat and access to same is
possible via “IMO Webaccounts”. The shipmanageo alsnfirmed that actual onboard

personnel will be made aware of MAS contact details

3" The author failed to locate them in a concise @dplete format
3 Information received from well placed industryisces
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Response to incidents unfolding on high seas:

The MSC Flaminiaincident also demonstrated real problems in fogmén resolute
response if a casualty unfolds on the high seaai@y from coastal States. The initial
fire and explosion onboamdSC Flaminiaoccurred while the ship was in the middle of
the Atlantic en-route from Charleston, USA to AntpjeBelgium. At the time of the
incident, distances to nearby coastal States wem@nse, ranging between 650 nm up to
1000 nmi®, in other words ca. 3-4 days at normal speed ahg. Guidelines do not
provide a mechanism whereby responsibility for suaedty on the high seas is allocated.
This causes real problems. If the casualty occarthe high seas which coastal State is
responsible to respond? Common sense would dittete¢he nearest coastal State. But
that State may not have the best infrastructurepéanckes of refuge to handle the casualty.
Alternatively, does the loadport or port of call eva responsibility to respond, or
possibly the flag-state, if it is also in geogragathireach? Under these circumstances and
in the absence of a location that perfectly lendelfi as a place of refuge, it is
conceivable that administrations will “pass the Wuor adopt a wait-and-see approach,

delaying effective response.

Coordination of multi-jurisdictional responses:

MSC Flaminiaalso demonstrated that in multi-jurisdictionalations the current place
of refuge system does not satisfactorily allow doordination of the response through
one designated maritime administration. In orderincrease their chances of being

offered refuge, salvors/owners/managers had liaisgld and requested refuge in a

39 According to BSU (2014) at the time of the incitiive distances to nearby shore were as follows: St
John, Canada — ca. 1000 nm; Gijon, Spain — can@¥,Brest, France — ca. 930 nm; Falmouth, UK — ca.
900 nm; Vigo, Spain — ca. 890 nm; Bantry Bay, Inéla- ca. 740 nm; San Miguel, Azores — ca. 650 nm (p
122)
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number of coastal States. As a result, s8robthe coastal States requested commenced
the decision-rationalization process of in-depthseasments required under the
Guidelines. To this end they engaged in in-deptmroanication with salvors and
managers in order to obtain and generate the regessormation. This however
proved to be inefficient use of time and resourasssalvors and managers ‘had to
simultaneously or successively enter into drawn-oamhcurrently held negotiations with
the laboriously identified agencies responsibler passibly those that merely believed
they are responsible in various Member States’ (B&14, p. 177). Certainly this is not
expedient especially when negotiations drag onthactasualty threatens to deteriorate

further.

Challenges poses by large containerships and IMDGntainers:

MSC Flaminiashowed that overall casualty response includirggffghting, salvage and
the search for a place of refuge can be severetyplicated when a fully cellular
containership is ablaze. At the time of the incigdeéhe vessel had 2,876 containers of
various sizes onboard including 149 containersygagrdangerous goods (BSU, 2014, p.
8). In terms of salvage, immediate and decisivparse may be delayed since a salvor
initially has no information about the content t#etcontainers. Whether or not the
content of the containers poses an explosion askat be ascertained as a result of this
information deficit. Therefore response personnidll perhaps only board the ship once
clear information on the content of the containergavailable and an appraisal of the
situation is possible. As Lacey (2006) stressesitifi@mation deficit is particularly
vexing for large multi-slot chartered containerseds where it may take weeks to obtain

accurate data regarding the contents of contaifper§). In terms of fire-fighting, it is

0 As shown before, Spain appears not to have rdiieukits refusal whereas Portugal did not even
consider it necessary to evaluate the situation

67



difficult to assess the actual state of a fire whiee fire is spread over and inside
numerous containers. Even when the fire superfycegbpears to be extinguished, seats
of fire may continue inside individual containePsactically every single container in the
area of the fire therefore necessitates individhaicking. On thé1SC Flaminiaexactly
this delayed fire-fighting. The search for a plact refuge was prolonged and
complicated due to the fire and its consequenceasial States were concerned that the
fire could re-ignite if a seat of fire was overl@okin one of the containers. Even after the
fire was extinguished, risks to human health reeghimAccording to th&sOSREPthe
mixing of large quantities of fire water with thertents of the IMDG-containers created
new and unknown compounds (Shaw, 2013, p. 43).0Althese problems occurred
onboard a 6,732 TEU containership. With that sihe, MSC Flaminia can almost be
considered small in comparison to today’s “megaitamerships which ply the east-west
trades. The objective of cost optimization and ecoies of scale illustrated in Chapter
Il has produced larger and larger containershipls Maersk’s Triple E’s of 18,000 TEU
already being surpassed by even larger ships. Nothése vessels have capacities for
between 1,000 to 1,800 IMDG-containers (Morrisonv&n Zoelen, “n.d.” p. 2).
Therefore arrival of these ships is accompaniedsigyificant concerns over salvage
difficulties*’. Especially if such a vessel is caught up in arident similar toMSC
Flaminia, involving a large fire, possibly even chemicalefi salvage will be very
difficult and the search for a place of refuge eweare difficult. Re-insurer Allianz

(2014) points out that there at present only 5isparound the world which are equipped

“1 Several industry observers and insiders recemyessed their concerns: Loynd (2014) argues that

large modern ships are a challenge that balvos worried* and particularly points to the desh of how
to remove 18,000 containers from a ship in bad na{pp. 1-2). Equally, ISU president A. Tsavliris
finds that the difficulties which may be encountevéth giant ships may be ‘beyond problem solvjng’
and especially sourcing equipment capable of iet@ng in such cases will be difficult (BIMO
Watchkeeper, 2013). Whilst there are initiativedemvay to deal with this problem such as Svitzer's
mobile crane system which can be packed up andhftova casualty “meccano style“, some observers
remain sceptical calling it an ‘invention cloudednystery* (Information received from an industry
source)
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to handle “mega” container carriéfs(p. 24). Whilst ports are working to improve
handling capacity, this issue gives cause for wadercern on the number of ports able to
offer a safe final place of refuge to ship of thae in need of assistance. As was already
demonstrated byMSC Napoli and MSC Flaminia ultimately a larger stricken
containership will need to be transferred into mwen if a temporary place of refuge is
provided in order to stabilize a situation. It tdokir months to simply unload the “only”
2,318 containers oMSC Napoliin its provisional place of refuge where she waadhed
(BSU, 2014, p. 172). Undertaking the same for a@U®B TEU vessel, potentially ablaze
and in open waters is not practical. A port isri@st practical solution as a final place of
refuge as it has the infrastructure, berth spammes, equipment and quay space for
segregation that is needed to handle damaged ataimaged containers (Morrison &
van Zoelen, “n.d” p. 2). In this context the lackamlequate ports able to handle mega

ships is even more concerning.

The examination of the cases $folt Valor, MSC Flaminiaand Maritime Maisie has

demonstrated some common and some particular flawee present system of dealing
with places of refuge. Some of these are standgbooklems, such as the problem of
mega containerships and lacking port infrastruct@thers can be directly related to
shortcomings in the Guidelines. The next Chaptesgmts a number of recommendations

for improvement of the Guidelines.

“2 Allianz (2014) defines mega containerships ay fedlllular containerships with a capacity in excefs
10,000 TEU (p. 24)
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CHAPTER VI: RECOMMENDATIONS FOR AMENDMENT OF THE
GUIDELINES AND CONCLUSION

In Chapter IV the salient provision of the Guideknvere assessed and some problematic
areas pointed out. Chapter V expanded on this blyzing the Guidelines in the context
of national place of refuge guidelines and receses. To the author's knowledge, the
Guidelines have not been amended since the ters ydalts existence, despite some
obvious shortcomings. Based on the findings andemfasions made so far,
recommendations for improvement of the Guidelined e presented here. The
practical basis for amendment of the Guidelinehéspreamble to the Guidelines which
calls for theMSCandMEPC to ‘keep the Guidelines under review and amendths
appropriate (IMO POR Guidelines, 2003, p. 2).

No rejection without inspection:

The provision in the Guidelines for an expert asalyis certainly a good one as it
requires the coastal State to gather objective datavhich to base his refusal or
acceptance. However, the Guidelines do not make mandatory requirement. The
author fully endorses the view ¢BU, ICSandIUMI that there shall be no rejection
without inspection. Knee-jerk refusals based onamosubjective assessment would
thereby be eliminated. Further, the Guidelinesughstipulate that the expert analysis be
done as soon as possible after an incident to ptevéurther deterioration of the vessel
due to procrastination. Whilst the Guidelines reguaine inspection team to be composed

of persons ‘with the expertise appropriate to titeasion’, it is recommended that the
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required expertise be specified further to enseg tan engage in meaningful discourse
with the salvage master. The Australidfational Maritime Place of Refuge Risk
Assessment Guideling®2009) achieves this by requiring the inspectoits) have
extensive knowledge of ship structures and stglaliid experience in salvage operations

(p- 9).

Empower masters and salvors to fashion emergencyspgonse:

As has been discussed, subjecting response meaduhesmaster/salvor to coastal State
consent is counter-productive and cannot be inrntegest of a coastal State. Often, time
is of the essence and the master on site is anguall better position to assess whether
or not e.g. a salvor is to be engaged. If firstseot has to be obtained, valuable time
could be squandered. It is recommended that tbigagon is deleted from the Guidelines

in its entirety.

Address Decision-making and Response Systems:

The silence of the Guidelines on effective andcedfit decision-making arrangements
and response systems is considered a serious omiskit is left to the discretion of
individual maritime States to fashion responseesyst alignment and standardization is
impossible. In an emergency when time is of themss, it would however be helpful if
response systems of different maritime adminigirati were standardized and
streamlined as far as possible to ensure all sté#tefs are aware of what is expected of
them. TheSOSRERommand and control system of the UK is generaliysadered the
best-practice approach because it is pragmatidagdly avoids the pitfalls associated

with politicization, fragmentation and localizationf the decision-making. It is
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recommended that the Guidelines are revised toeaddesponse systems and encourage
emulation of th6sOSRERystem.

Improve nautical publications on places of refuge:

Whilst this is perhaps not a subject which candmulated in the Guidelines directly, it
would be of practical value if those places of gefuvhich are publically designated were
made the subject of nautical publications, suclthests and Notices to Mariners. The
existence of a place of refuge is of little valagthte mariner, if, in the heat of the moment
he does not know where precisely this place ofgefis. It is recommended that
publically designated places of refuge, for instaticose in Denmark, are marked in

nautical charts.

Define Flag-state responsibility:

In the case oMSC Flaminia the vessel’s flag-state intervened and by progdi place

of refuge broke the stalemate in the discussiormnvever the flag-state was in the
beginning only included passively in the discussibetween salvors and coastal States.
In the case oMaritime Maisie flag-state intervention and pressure was instniateén
securing refuge in South Korea. Both cases illtssttae important role flag-states can
play in the search for a place of refuge. The Quide which are presently silent on the
issue of flag-state responsibility should addréssissue and at the very least require that

a flag-state is involved in place of refuge diseus$rom the beginning.
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Implementation of MAS Resolution to be made a priority at IMO:

The importance and practical value for the mastet salvors of having a single and
permanent point of contact in the coastal Stateravherefuge request is made has been
discussed. Conversely, the slow progress madetéovdth establishing MAS centres is
concerning. It is recommended that IMO take th&iésup on priority basis and push
harder for implementation of tHdAS ResolutionLikewise the importance of having a
single and clear channel of communication shouldrophasized more in the Guidelines.
The National Maritime Place of Refuge Risk Assesti@aidelinesof Australia (2009)
explicitly stress the importance of MAS statingttia ‘the problems associated with
multiple points of contact during a maritime inaidl@re well recognized’ and 2) that it is
‘important to try to minimize the number of contgmbints between those interests
associated with the ship and the relevant goverhrmagency’ (p. 8). Similar emphasis
should be made in the Guidelines. In order to itatd the publication and accessibility
of MAS details including call numbers, these shobéappended to national place of
refuge guidelines where these exist. The nation@ealines of Australia and Canada

provide laudable examples in this respect.

Professionalization of risk assessments:

The importance of having experts with the respecéxperience and expertise perform
risk assessments fashioned under the Guidelinebdasdiscussed. If it is allowed that
non-experts perform these or even political pressonpinges on the risk assessments,
these will be subjective, probably emotional anstatied. Whilst the Guidelines stress
the value of technically and objectively arguedesaghis does not go far enough. It is
recommended that the Guidelines explicitly requis& assessments to be performed by

experts with the respective expertise and expegieinc salvage, shipping, cargoes,
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engineering and ship structures, as conceivedeJitB. Coast Guard Places of Refuge
Policy (2007)

Define more clearly the scope and application of tnGuidelines for ships on the high

seas:

The Guidelines do not define whether they applyeispect to refuge requests received
from vessels in a country’s inland waters, teri#iosea, EEZ or even on the high seas.
The case ofMSC Flaminia has clearly shown coastal State responsibility and
accountability issues when an incident evolves lom iigh seas. Canadalgational
Places of Refuge Contingency PI&007) for instance also applies where a ship is
destined for Canada and has reported a problers.cbuild be a vessel on the high seas
and accordingly Canada would be responsible ane havaddress and process the
request. It is recommended that the Guidelinesaatended to specify clearly that all
refuge requests received should be acted uponrdiega whether the stricken vessel is

within a country’s national waters or on the higlas.

Reduce bureaucratic procrastination:

The U.S. Coast Guard Places of Refuge Po(@§07) stresses the need for rapid
communication in all aspects of the response assgapto a bureaucratic approach: ‘the
complex and sensitive nature of Place of Refugelamts makes rapid communication
wit stakeholders, partner agencies, and the Coaatd=chain of command particularly
important’ (p. 5). Further, once the decision wieetto grant or refuse a place of refuge
has been made, this should be communicated imnegdiat the requestor as time may

well be of the essence. The Australisational Maritime Place of Refuge Risk
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Assessment Guidelind2009) achieves this: ‘once a decision on whetbegrant of
refuse a place of refuge request has been madeetision should bémmediately
communicated to the person who made the requegph@sis added) (p. 11). It is
recommended that the Guidelines are amended angbydo highlight the importance of

time.

Provide for alternative coastal State assistance iefuge is refused:

Currently, if a vessel's request for refuge is sefil, the Guidelines do not provide for
alternative assistance which can be rendered bgdastal State. This is not satisfactory
since if a place of refuge is refused, a strickessel may have nowhere else to go.
Canada’'d\ational Places of Refuge Contingency P(2607) explicitly provides for the
rendering of alternative assistance: ‘in the cakeresthe risk is considered too great and
access to a place of refuge must be denied, th@osdible assistance must be offered to
the ship offshore as to prevent and control anyrenmental damage that may or will
occur (p. 17). Similarly, thaJ).S. Coast Guard Places of Refuge Pol{2907) also
provides that

Any decision to deny a vessel a place of refugaulshbe accompanied with a
plan to render assistance (...) an arbitrary decigoforce the vessel to another
locale, particularly one which may involve higheskrand/or with less capability
to address the situation is unacceptable (p. 3).

It is recommended that the Guidelines are amendedimilar lines to provide for

alternative assistance offshore in case refugenged on objective grounds.
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Update coastal State assessment factors:

As discussed, the Guidelines provide for a non-estinee list of coastal State assessment
factors. In different parts of the world there éxirique assessment factors, consideration
of which may prove to be decisive in a coastale&tatlecision whether or not to grant
refuge. It was discussed that in the casBtoft Valor a number of coastal States refused
access due to risks to desalination plants ananpjigation health and safety. In China,
Norway and Chile aquaculture/fish farming is of ajreommercial importance. These
coastal States will consider this assessment factibreir decision-making. Interestingly,
in a Chinese case, the local maritime bureau etedusuitable places of refuge for a ship
which had ran aground off Weihai and consideredhyeareas where expensive sea-
cucumbers were farmed commercially, unsuit&bMoreover, Richie (2006) has pointed
out that coastal States will utilize oil-spill teafory models in their assessments when the
vessel seeking refuge causes spills. Further,ut8 Coast Guard Places of Refuge
Policy (2007) makes specific mention of national defeosecerns as an assessment
factor.

Operational commanders shall evaluate the riskessal seeking a Place of

Refuge may pose to national defense, includingtiingifreedom of action (such
as by blocking a channel, or compromising Operaliddecurity (OPSEC) by
exposing Department of Defense (DOD) or Coast Gpardonnel, installations,
or equipment to unacceptable surveillance (p. 4).

It is recommended that the Guidelines are updatethke account of these “unique”
assessment factors since it can be useful for lstddkers, such as refuge requestors, to
know exactly the assessment factors which will bellated by a coastal State in a

particular area in the decision-making. This coelthble them to make their own

3 Information received from a well placed industource
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“calculations” whether or not their request will baccessful or whether they have to

seek for alternative assistance.

Coordination of multi-jurisdictional response:

MSC Flaminiademonstrated that in multi-jurisdictional situasothe current place of
refuge system does not satisfactorily allow forrdomation of the response through one
designated maritime administration which would b@erefficient. In multi-jurisdictional
regions such as Europe or Asia, neighboring Stdtesld agree as soon as possible after
a casualty unfolds whether in the specific cass appropriate for a State - and if so
which — to take the charge of coordinating requisstthe allocation of a place or port of
refuge addressed to several States after an inc{8&uU, 2014, p. 177). In the case of
MSC Flaminia the SOSREPassumed this coordination function voluntarily dese he
had the most information about the stricken vesS&)SREPalso arranged crisis
meetings which the other coastal States attenddds Pproved valuable for all
participants. It is recommended that the coordimabf multijurisdictional responses is
addressed in the Guidelines even though real solitor coordination mechanisms are

however more likely to be established on a regitaal.

Conclusion:

In conclusion, developments inter alia in shippiraye changed state practice and thus
fuelled a counter-practice which has undermined tthditional custom of providing

refuge. This was shown in Chapters Il and Ill. Th&delines which have been analyzed
in Chapter IV represent a compromise between tlastab State on the one hand and

shipping interests on the other. They call for eeftd balancing approach between the
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risk posed to the asset including human life ateasehhealth and safety, environmental
and economic risks to the coastal State at largeodlingly they contain both elements
of the old refuge custom and State sovereignty odigercoastal waters. Whilst the
procedural requirements in form of risk assessmatltithately allow a coastal State to
refuse access, the requesting vessel, her ownarggers, salvors, flag-state and insurers
are all entitted — at least when the coastal Statg@ements and complies with the
Guidelines —to a correct and carefully reasonedsaet made on objective grounds. It
has been shown in Chapter V that despite some ggsgnith the Guidelines through
national implementation in a number of countridseré still remains a disconnect
between what is talked about and reality — genwompliance with the Guidelines
appears to be lacking. In particular the caseStolt VValor, MSC FlaminiandMaritime
Maisie have shown that despite objective reasons in fawba temporary place of refuge
to stabilize a situation and reduce risks, eves ihitypically not granted, although the
Guidelines explicitly state that a place of refudpes not necessarily have to be a port
and that providing refuge is often the best cowfsaction. This suggests that the risk
assessment and decision-making process of codatakSequires improvement. To that
end, a number of recommendations how the decisiaking process can be
professionalized, objectified, expedited and thedélines overall improved, have been
made in Chapter VI. Amendment and revision of thed@lines is considered a practical
and achievable proposition, since the Guidelinesmtdelves provide for a review
procedure. Certainly the wider maritime industryudbstand to benefit if the IMO act

along these lines.
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