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in the near future.!’ FOC translates as states using
their capacity to register ships just to collect the
registration fees. Usually they do not accept
responsibility for the vessels registered and the above
"genuine link" is practically non-existent.

With the increase in tonnage registered in this
manner, a proliferation of competing classification
societies has been observed. About fifty societies are
now on the scene and only eleven of them belong to the
International Association of Classification Societies
(IACS) and enjoy international recognition.

Summing up the above, Cooper emphasizes the
relationship between the existing situation and the
growing number of casualties. Flag States such as Cyprus,
Maldives, Gibraltar, Honduras, Panama and even Greece have
registered a higher rate of incidents than the average,
which has in fact decreased in the last decade.’” For
example, Liberia's record improved following a substantial
withdrawal of tonnage, while Cyprus with the fastest gain
in registration recorded the worst rate of casualties in
the world." Under these circumstances the professor
concludes that among the means to improve the situation
Port State Control would probably be the most effective
and he may be right.

A deeper analysis of the deficiency reports received
before 24 November 1992, to be prepared for consideration
by the Maritime Safety Committee in its 6l-st session,

"Cooper, D. Alister. "Flag State Versus Port State
in Maritme Safety"

**1bid 16.

“Cooper, D. Alister. "Flag State versus Port State
in maritime safety"
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shows that 50 percent concern the so-called open registers

while the same registers cover only 30 to 36 percent of
the tonnage.

Port State Control activity was first regulated by
the Memorandum of Understanding' (MOU) on Port State
Control, known as the Paris Memorandum. The original
document was signed in 1982 based on the provisions
contained in article VII of SOLAS'74. The agreement was
ratified by the European Economic Community (EEC) members
together with Finland, Norway and Sweden. It covers both
IMO and International Labour Organization (ILO) provisions
according to IMO's "Guidelines on control" and ILO's
Convention 147. The Paris Memorandum has a special
relevance from a practical point of view in that it seeks
to prevent the operation of substandard vessels and to
suppress operational violations of the pollution
conventions in one of the most crowded regions of the
world.

The example of Western Europe is carefully watched
within IMO and by some other important regions of the
world.

By the Resolution A.682, adopted in November 1991 by
the IMO's Assembly, Governments were invited to conclude
regional agreements on the application of Port State
control measures, recognizing the need for effective
action to prevent the operation of defective ships. A
first response came from Latin American signatories of the
Latin American Agreement on Port State Control (Vifia del
Mar Agreement) adopted in November 1992, in Chile.

In an advanced stage of development is a similar
arrangement for the Asia-Pacific region countries which
held their second preparatory meeting in Sidney in
November 1992.
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The working group established by the first session of

the FSI sub-committee in April this year welcomed these
two initiatives and observed that no significant
development has taken place in other regions such as
Africa, the Persian Gulf and the Indian Ocean.

Following a request from the Secretary-General of
IMO, several countries responded positively by indicating
their willingness to provide funds as well as contribute
human resources for regional seminars to be held on
matters related to Port State Control. Also as a follow-
up action to resolution A 682 (17), a global strategy for
Port State Control (PSC) surveyor training is being
established by the FSI sub-committee. As part of this
strategy an action programme should cover the following
elements:

1. Needs for the region should be clearly recognized;

2. Each regional coopérative body (MOU) should take
responsibility for its regional training programme;

3. IMO should provide assistance and coordinate training
programmes;

4. Practicable funding and implementation methods should
be developed;

5. Available training facilities and opportunities
should be identified and promoted.?’

As can be seen, the concept of Port State Control is
being actively developed and seems to have achieved a
large audience. However,. the other side of the coin
exists as well and some practical problems have been
identified. )

Flag States are feeling increasingly under pressure

*praft Report to the Maritime Safety Committee and the
Marine Environment Protection Committee. IMO document no.
FSI 1/WP4, 21 April 1993: London.
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as ships are detained by what they describe as eager and

ambitious PSC inspectors. As stated before, detention
should be reported to the Flag State as soon as possible
but often they have to wait - in one notorious case as
long as two years.” Even when a report is filed
promptly, the Flag State can still be on the losing end if
the original detention is later proved to be unjustified
or caused by an error. A Flag State has no chance of
stopping a report once it goes in. An inspector, who may
be looking for his first "kill", can act as judge and jury
and although the Flag State has the right of reply, the
PSC report puts the ship on the "blacklist". Maritime
Authorities which detain ships under PSC are required
under the SOLAS convention and Resolution A. 466(XII1) to
file reports with the IMO. The Organization tabulates the
information and circulates the "blacklist" to the member
Governments. Under the same provisions Flag States are
expected to provide, in turn, information on the action
taken if that is the case, or any other comments. It is
true that in many cases Flag States fail to respond, but
a closer look at the available answers®’” reveals that 44
percent of the comments indicate errors regarding the
ownership of the vessels. That illustrates a lack of
coordination between the two responsible authorities: the
Flag State and the Port State. In addition, it may cause
a great deal of harm to the former.

To give a clearer example of how a simple error may
nail down a Government on the "blacklist", the author uses

the case of m/v "REA". The ship is described as a general

2'Guest, Andrew. "Flag State System refuses to wave the
banner of surrender". Lloyd's List. 28 April 1993: 5.

221M0 document no. FSI 1/10, Annex 2, 9 Feb.1993.
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dry cargo vessel of 8825.00 DWT, built in 1971, and
classified by the Bureau Veritas Classification Society.

According to Report No. 135 from the "Deficiency List"
mentioned before?®, the vessel was detained by PSC
inspectors in the port of Vissingen (Holland) for
breaching the provisions of SOLAS '60, Chapter V,
regulation 13, and said to be flying the Romanian flag.
The reality is that she has never been registered in
Romania and had no connection with Romanian shipping
companies.

Likewise, the vessel "FALCIU" (Report No.138),*"
controlled on 17 March 1992 in Avonmouth (U.K.), is said
to have been detained for safety reasons from 30.01.92 to
06.02.92, which is one and half month before being
controlled. Even if such errors may be rectified, it is
in many cases to late - the damage has been done. As a
matter of fact, the Flag State has no chance to contest
the PSC inspectors' judgement and there are complaints
about the threaf of rampant Port State Control.

This sort of potential conflict of interest may well
develop into retaliation and serious distortions of the
industry as a whole when we consider that the majority of
the players are representing the Flag State. The old
system based on national sovereiénty may be criticized,
but is still very present and is not likely to change
substantially in the near future. When the control
targets a flag of convenience (FOC), -the reaction may not
be very strong because of the missing "genuine link". But
problems arise when the newcomers on shipping scene (i.e.
developing countries) are targeted and the reactions may

2*IMO document no. FSI 1/10, Annex 1, 9 Feb. 1993:36.
#ibigd 22.

28



come in very unusual forms.

The two different points of view described above
emphasize the necessity of cooperation between Flag and
Port States which in fact, excepting FOCs, are in many
cases the same entities. Only good communication and
coordination between the two authorities may ensure the
globalization of the concept and smooth implementation.
Internationally agreed standards for PSC inspections are
of paramount importance. That would allow shipowners to
be fully aware of the risks they take when operating
substandard vessels and would give Flag States the chance
to improve their inspection standards and tune them to
those of Port States. Obviously the consehsus is not
immediate but the issue is on the table and debates were
taking place during the first session of FSI sub-
committee. An observer regarded FSI as most important
and relevant sub-committee and considered that the
Secretary-General should be praised for pushing it.?’

Apart from the debates, future developments in this
area are likely to follow to follow the current trend,
i.e. increased authority for Port States. Developing
countries and Flag States in general should be aware that
once implemented in the major trading areas PSC will not
leave room for "favorable treatment." The message in the
medium term is clear: step in by implementing
international instruments or leave the industry.

**Guest, Andrew. "Flag State system refuses to wave the
banner of surrender". Lloyd's List. 25 Apr. 1993: 5.
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1.5 IMO, INCREASED MONITORING POWER FOR A MORE PRO-ACTIVE
INSTITUTION

Looking at the multitude of interests involved in the
implementation process, one may be concerned that they are
too divergent to be matched together. The reality is that
in their diversity everyone involved has one common goal,
namely to eliminate substandard vessels. It is imperative
to do so for the environment, for human life, for vessel
and cargo safety and for a sound shipping industry in
general.

Money and capital have perhaps the highest mobility
across frontiers. In practice there are no boundaries
when moving capital from one country to another, and
therefore it is extremely difficult to keep track of a
shipping company with bad records, if there is no
cooperation among Governments.

The last half century has demonstrated that the most
adequate forum to tackle shipping problems in a global
manner is IMO. Recognizing the importance of the
implementation process, Member States have appreciated the
contribution of the Secretary-General to the creation of
the new sub-committee on Flag State Implementation. Great
expectations were attached to this new body and many hot
issues are on its agenda. But the success of its attempts
is highly dependent on IMO's capability to monitor and
audit performance, and on its capacity to anticipate and
prevent the problems of the future.?® One may discuss the
weaknesses of the claséification societies and how the
delegation of power should be done, but there are grounds
to believe that until the IMO assumes an oversight role,

*Bloom, Kent. Personal interview. 15 March 1993.
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the process will stagnate or make only little progress. It

is not an easy task and it will require time, funds and
additional efforts, but it seems to be the only way ahead.

The International Maritime Organization is, of course
an United Nations body, bound by the UN Charter which
endorses the rights of national sovereign states but so is
the International Labour Organization (ILO). When
compared, their capabilities of monitoring and control
differ a lot, the latter being in a much better position.

Looking at ILO's goals, which are to improve working
conditions, to increase labour productivity and to seek
economic and social stability, one cannot miss the
similarities existing within IMO. Labour productivity is
obviously a common feature, working conditions translates
in STCW provisions and if it is agreed that approx. 80
percent of the international trade is seaborne,” it is
also obvious that economic stability needs an efficient
and sound shipping industry.

A closer look at ILO's supervisory system established
to ensure, as far as possible, that standard-related
obligations are observed, may facilitate a better
understanding of the current tendencies in the shipping
world. This arrangement encompasses two components:

(1) the Regular System of Supervision, and

(2) the Special Procedures
The first component is based on periodical reports which
fulfil the requirements of the Governing Body and are due
normally every four years. For each convention there is
a report form reproducing the relevant provisions of the
ILO Constitution and the operative articles of the
instrument. The introduction of this document states the

Y"Horrocks, J. Christopher. Lectures, World Maritime
University, June 1992.

31



period covered by the report and refers to the relevant
parts of the convention; six parts describing the
national legislation, the authorities responsible for
implementation, and particular data related to the
specific convention's effects; and an Appendix with
relevant recommendations. The guidelines for a typical
report form are given in Annex 2, as provided by the
International Labour Office.

The reporting system is administered by the Office's
International Labour Standards Department (ILSD), which is
responsible for dissemination of the report forms and
collection of the Governments' reports. Conclusions based
on the analysis of these materials are submitted to a
Committee of Experts on the Application of Conventions and
Recommendations (CEACR). The annual report of this
committee becomes a working document for the Conference
Committee on the Application of Standards (CCAS), part of
the International Labour Conference which is
organization's highest body. Following this procedure the
Conference's attention is drawn to particular problems
such as the failure to fulfil constitutional obligations,
to submit reports or to supply all due information. The
committee may occasionally list cases, previously
discussed, of continued failure over several years to
eliminate serious deficiencies in the application of
ratified Conventions.

In addition to the described scheme, Member States
annually prepare a separate report on a convention or
group of conventions, chosen by the Governing Body,
regardless of their having been ratified or not. The
information is analyzed by the Office, adopted by CEACR in
the form of a separate volume - a general survey of the

subject in question - which is brought on the Conference
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Committee's agenda for a general discussion.

This procedure has the effect of disseminating global .
information in the manner in which given standards are
applied or otherwise, and of encouraging states to give
fresh considerations to problems of application and
obstacles in the way of ratification. In 1990, the
Committee of Experts' general survey dealt with labour
standards on merchant ships.

The Special Procedures complementing the completing
the supervisory role were developed in respect major
sensitive areas as: freedom of association, representation
made by an industrial association and complaints
concerning the effective observance of a convention made
by one Member State against another (both having ratified
it).

The ILO supervisory procedures have without a doubt
contributed considerably to the implementation of the
Organization's standards. At least two particular aspects
of the ILO's supervisory system may be identified as
actively contributing to the effective implementation of
instruments. One is the sanction of adverse publicity and
the other is the constant informal advisory work carried
on by the Office. The Committee of Experts, has counted
nearly two thousand cases since 1964 where progress has
been made following its comments®®.The system has over the
vears provided assistance to Governments by indicating
the points on which action is needed to comply with the
international standards, and by developing a consistent
approach to how the standards are to be implemented.
Finally the dynamism of the non-governmental element -

'The ILO's system for the supervision of
international standards”. IMO document no. FSI 1/1INF.
10. 18 Feb. 1993:6
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supplied by employers' and worker' organizations should be
mentioned as a basic ingredient of the oldest specialized
Agency in the United Natiomns.

The above presented facts with regard to ILO are not
supposed to be applied to maritime organization as a
panacea or universal recipe for success. There are series
of specific features related to the historical development
and peculiarities of the two organizations which have to
be considered and which deserve particular analysis.
Moreover, the present paper does not advocate an abrupt
change in IMO's strategy and structure as recently
proposed by U.S. shipowner Ole Skaarp at BIMCO's general
meeting in Singapore. An international register to
identify the "real" owners®?’ implies a supradimensioned
enforcement machinery and is perhaps not very realistic
yet dealing with traditional sovereign maritime states.

At the same occasion the chief of IMO's Secretariat
warned about supplementary funds required by broader
operational audit responsibilities to verify that
Conventions' provisions were being met.

It is Dbelieved that IMO instruments can be
strengthened if the quantity and quality of the parties'
efforts to implement are increased.

"Enforcement responsibilities rested with the Flag
State and on their reaction rested the success of present
IMO programmes". Particularly after accidents IMO
receives the blame for regulations that are not strict
enough or not properly enforced. Very often, in such
situations, the complaint that "IMO has no teeth" is
heard. The fact is of course that the IMO does have a lot

¥*Mulrenan, Jim. "TMO refuses to be seen as
international 'scapegoat'". Lloyd's List. 21 July 1993: 3.
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of teeth. They are its 143 Member Governments®®.

According to its ability IMO has adopted a more pro-
active attitude towards implementation during the last few
years. Future options as a "whitelist" of ships complying
with its standards placed in a data bank, a closer
cooperations with the insurance industry aiming to isolate
bad operators or with ports to refuse admittance for
substandard vessels are currently considered by the
Organization, but all the initiatives are hindered by
insufficient funds.

Looking at these different positions it is the
author's belief that for the years to come IMO will need
a dynamic approach to respond to sustainable development
necessities. For this ©purpose, undoubtedly, new
responsibilities are emerging and consequently the Member
States should vest more authority in the IMO. The
Organization should be able to foresee events, identify
the roots of likely developments and phenomena and solve
the problem before the first disaster occurs. Humanity can
not afford anymore to guess; everything must be predicted
and planned. A pro-active attitude is perceived as the
ability to process information, and to perform research
work and consultancy, as was recently decided for the
comprehensive review of STCW Convention of 1978. A
mandate to coordinate views and ideas, to evaluate and
monitor should be given to the Secretariat in order to
provide final results for Governments. A more pro-active
approach will enable the Secretariat to answer the
questions legitimately raised by Member States. It seems
that the time when IMO was just providing a forum for
discussions related to shipping matters has gone and that

*Ibid.
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