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declares whether or not a treaty, law or vegdlation is
constitutional. The Council makes a declaration through a
notice if the laws are not made executive, or a decision
if the laws are already binding. .

The Constitution is the fundamental law which ensures
the rights of the individual and collective freedoms,
protects the free choice rule of the people and grants
legitimacy to the powers exercised by the government.

The President of the State is elected by universal
suffrage. He carries out the supreme magistrature within
the limits fixed by the Constituticon. He nominates the
Head of the Government, which in turn presents the members
of his government to the President of the REepublic for
nomination.

The general will of the people is expressed through
the mechanism of equal enfranchisement. This is fully
established for both naticonal and local electicns, and

with equal application to men and women.

1.2, Concerning national laws.

Initiatives concerning matters of law are up to the
Head of the Government and to the members of the National
Popul ar Assembly. To be accepted, proposed laws must be
put forward by twenty deputies. These proposed laws are
submitted to the Ministries’s council,and then if
approved, laid down in the APN's office. However, the
Algerian Constitution clearly spells out that the Assembly
alone can enact laws.

Article 123 of the Constitution provides that the
treaties ratified by the Fresident of the Republic become
naticnal laws. Furthermore, where a provision of an
internatiana{ treaty and a provision of an internal law

conflict in any manner, the provision of the international
L.y
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treaty prevails. This latter provision is ver& relevant
for the marine sector since the maritime legislation of
one state may have a significant impact on the ships of
other states and the -interests of persons ocutside the
borders of that state.

article 27 of the Vienna convention prohibits a State
from invaking the provisions of its internal law as a
Justification for failing to perform a treaty. Algeria
has solved this possible conflict by making internatiocnal
law prevail. According to the aforesaid, Algeria provides
a simple legal machinery for the intermational conventions
to become part of the national primary legislation. This
is made through the decree of ratification or accessian
promulgated by the Fresident
of the RFepublic.

Article 37 of the Constitution provides that no one
is supposed to ignore the law. Therefore, every persecn
must respect the Constitution and comply with the state’s
laws. By virtue of this Article, every person under the
scope of the ratifiéd convention has the duty and the
obligation to comply with its provisions, thus
implementing it. .

Article 81/3 of the Constitution empowers the Head of
Government to monitor and control the implementation of
the laws. It states: Besides the powers given expressly by
other provisions of the Constitution, the Head of
government exercises the following attributions: he makes
sure that laws are enforced.” For this purpose, the Head
of Government is given the power to promulgate the rules
and regulations needed for the application of the laws.

Generally, regarding léws, it is stated that a law is
valid until that law has been repealed. What has once
_been decided in the form of a law cannot be changed or

repealed except through new legislation.
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A constitutional: law consists of rules that aim to
protect freedom, rights and cbligaticns of citizens.
Additicnally, constitutional law regulates the work
carried out in the Assembly, by the Government, their

relations and how they work.

1.3. Maritime Code. oo

The Algerian Maritime Code was promulgated in 1976.
It contains two books divided into parts, chapters and

paragraphs. The parts are as follow:

Book I @ Maritime navigation and seamen.
Fart I : Maritime navigation

Fart II : Seamen.

Book II 3 Shipping ocperation.

Part I : Shipowners.

Fart Il : Chartering.

Fart III::Carriage of goods.

Part IV : Cargo liens.

FPart V : Carriage of passengers and their
luggage.

Fart VI : Towage.

Fart VII: Port handling.

In additicon, some articles enable the ministry in
charge of the Merchant Marine to provide the necessary
acts and decrees in order to resclve any case which may
arise and which is not provided for in the Maritime code.
Among them, the provisions empowering the Minister in
charge of the Merchant Marine to promulgate rules and
regulations needed for the implementation of the ratified

conventions. Article 224 of the code states: "the
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requirements pertaining ta the safety of navigation are
formulated by the Minister in charge of the Merchant
Marine in conformity with the relevant international
conventions ratified by Algeria." .
As conventions do not cover non—convention ships, the
Transport Minister is alsc empowered to make rules and
regulations regulating their safety, inspection and
survey. Article 227 stipulates: "the Minister in charge of
the Merchant Marine may formulate rules and regulations to

regulate the safety of non—-convention ships."

1.2.1. Feporting casualty

Casualties or accidents on board are reported by the
captain, as is required by Article &04 of the maritime
code: "if during a voyvage, events happen causing
significant damages to the ship.and or cargo, or personal
injury on board, the captain must wi?hin 24 hours an
arrival to the first port, submit a detailed ship's
protest to the comﬁétent authaority to that port.

In Article GO6 it stipulates: "the authority which
has the competency to receive the previous report stated
in Article 604 above, is: in Algeria, the Maritime
Administrative Authority; abroad, the Algerian Consulate
Authority; in a foreign port where this authority is not
represented, the master must follow the procedure

prescribed in this matter by the local law.

1.3.2. Safety inspection.

The Algerian maritime code provides for three kinds
of inspections. These inspections are stated in Article
228 of the Maritime Code. Successively they are defined by

ol

Articles 229, 230, 231, 232, such as follow:




The initial inspection: This takes place befaore the
ship is launched, and consists in a complete visit of the
structure, the radio-electrical installations, the
life—-saving equipment, and includes one inspection in dry-
dpck of the hull and the inside and ocutside of the

boilers.

The periodical inspection: This must be carried out
every year or every cother year according to the validity
of the safety certificates in order to meet all
requirements pertaining to safety regulations.

This inspection should, furthermore, include a

dry—dock visit.

The additional inspections: Furthermore, when an
accident happens or any defect affecting the vessel’s
safety, the efficiency or completeness of her life-saving
appliances or other equipment has been noticed; or
whenever any important repairs or renewals have been made;
a supplementary inspection shall apply to the vessel.This

can be a general or partial inspection.

The departure inspection: This means that the ship
can be subjected to an additiocnal inspection before
leaving an Algerian port. This inspection can be requested
by the shipowner, the captain, or the crew.

All of these inspections mentioned above must ensure
that the ship is in a safe condition, fitted for the
service for which it is intended, seaworthy and complies
with the requirements of the international convention on
safety of navigation and safety of life at sea. The safety
inspections are carried ocut by the maritime administrative

authority which delivers the safety certificates.




1.3.3. Safety commission

*

To comply with the requirements of the international
conventions, relating to maritime safety navigation,
safety of life at sea, health and habitability, and the
labor conditions on board the ships, two structures have
been established. Article 235 of the Maritime Code
institutes these two structures called: Central Safety
Commission and Local Commissions of Inspection.

The power of the commissicons is limited to the
implementation of the safety legislation in the port areas
only. OQutside and including port areas the enforcement of
laws is the responsibility of the Coast Guard National

Service.
The Central Safety Commission:

This commissigp has its headquarters nearby the
ministry in charge of the Merchant Marine, which appoints
by decree the composition and the working rules as stated
in Article 236 of the Maritime Code. This commission
presided over, either by the Minister himself, or by his
representative (usually the Merchant Marine Director)

consists of the following members:

-representative of the Transport Ministry,
~-representative of the Coast Guard National Service,
—representative of the Telecommunications Ministry
-representative of the Health Ministry, and

-representative of the Shipowners.

Article 237 stipulates the responsibilities of the

commission such as follow:




—approve the drawings of new built ships over 500 GRT,
—approve the refounding plans of existing ships,

-review and approve the life saving appliances or any
other equipment concerning the méterial of cut—-fitting and
radicg—-communications,

-axamine the petition appeals against the decisions of the

local commissions of inspection.
The local commission of inspection:

This commission has its headgquarters nearby every
maritime distriﬁt office, and can meet whenever necessary
in any port the ships requiring inspection. The Minister
in Charge of the Merchant Marine appcocints by decree the
compasition and the warking rules of these
commissions as it is stated in Article 289 of the Maritime
Code. In addition Article 240 states "abroad the Algerian
consulate establishes a provisory commission of inspection
of which the composition is as similar as possible to the
commission of inspection.”

This commission, presided over by the head of the
Maritime Affaires Bureau, consists of the following

members:

-representative of the Coast Guard National Service,
—Nautical surveyor,

-Engineer surveyor,

~Radio—-communication surveyor,

-Doctor of seafarers,

~representative of shipowners.

Article 241 states " the local commission of

inspection is competent to carry out those inspections
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provided for in Articles 229, 230 and 232 of the Maritime
Code. The contents of these latter Articles has been
previously menticned in the sub-paragraph above called
"safety inspection.” However, within its territorial

limits, the local commission is in charge of:

~-Appraving the drawings and building plans of new ships
under 500 Grt,

—carrying out all the regulatory inspections for all ships
without any limitation of tonnage,

-Verifying that the ships are in possession of their

safety certificates.

1.3.4. Maritime wrecks

Generally, maritime wrecks result from groundings,
fires, explosions, capsizings, o any other types of
accidents. They represent real hazards to navigation when
their Eeight and loccation are not known to the mariner.
Therefore, wrecks should be marked until they are removed
by déstructian, fragmentation or other appropriate means.
However, wreck removal gives rise to many legal issues.
For instance, in thg case of total constructive loss, or
when the removal expenses are higher than the value of the
ship, the shipowners prefer to leave the vessel unmoved
and to get compensation from the insurance.

The Algerian Maritime Code provides for 26 Articles
in respect tof wrecks; it gives some definitions of wreck
and wreck removal and related expenses. The duty for the
shipowner to remove the wreck is contained in Article 368
af the AMC when the wreck constitutes an cbstruction or
hazard to navigation. However, Article 369 shows some kind
of weakness regarding the application of the previous

carticle. In fact, it stipulates: "if the cwner does not
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appear to take in charge all the expenses regarding the
rescue and removal of his wreck, or does not take the
necessary acticns to remove it, or neglects to do so, the
Ministry in charge of the Merchant Marine can pronounce
the forfeiture of the property right". That is why the
Algerian government has always supported the cost of

refloating a wrecked ship.

1.3.5.Frevention aof Marine pollution.

Even if in most cases pollution of the sea may occcur
as & result of an accident, the Algerian Maritime Code
does not provide for their investigation. However, from
Article 117 to Article 130, the Maritime Code relates to
shipowner’s liability, and from Article 210 to Article 221
it only deals with the pollution police.

Despite this, the decree defining the prerocgative of
the Merchant Marine Directorate has clearly indicated that
it is up to this Directorate, in cooperation with other
concerned organizations, to coordinate further definition
and to address the prevention and response to marine
pollution incidents.

In addition ta'the obligation made for all pilots
{military personal and civilians), masters, and fishermen
to report any case of pollution, an additional ministerial
order, as a transitory measure, has been taken to:

~Constrain all ships calling 'at Algerian ports to
report to the Harbour Master, before entering, their
positions, the nature of goods carrvied on board, the
nature of defects, if any, etc...

-Delegate a special commission to inspect, before
entering the port, any suspect ships which are believed to
pose a distinct potential for causing a pollution

incident. This commission, which consists of

b
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representatives of the concerned services, was created in
order to protect the Algerian marine environment from

sub—-standard ships.

2. The Algerian Maritime Administration.

2.1. Background and Introduction

The Maritime Administration was established in 13962,
the date of independence. Before independence, the
aorganization and the structures of the Algerian Maritime
Administration were the same as those of France. Algeria
was at that time one of the French Maritime Affairs
Directorates. Té avoid any breakdown in that existing
system (French system), certain fields of responsibility,
previously belonging to the French administration, were
retained. Therefore, for many years the same organization
and legislation has been applied in the new maritime
administration.

Throughout the years there have been adjustments to
the regulatory system and modification of parts of the
corganization to address different needs. Finally, after
more than a decade of deliberations, the Government
adopted a more up—to—date organization which entered into
force during 1373.

The changes in the organization consisted of:

~The creatian of the National Service of the Coast
Guard in 1973, which will be considered in more detail

later.

~The establishment of the Directorates of Transport
in 1274, in each wilaya, {a wilaya is a regional

administrative entity) in accordance with the



administrative division of the country. In fact, the
government invested the regional authorities with greater
liberty of action so as to give the opportunity for this

Directorate to develop the regicnal and local capabilities

~The development of maritime education and training
by the opening of the High Maritime Institute
in 1974

-The enforcement of the new Maritime Code in 1376.
This is the actual document on which current maritime

affairs are based.

~Finally, a Secretary’s Office of State in charge of
Maritime Transport and Fisheries was created in 1981. But,
unfortunately this euperience was not successful and the
Mimistry of Transport once again absorbed maritime
matters, whereas the Ministry of Agriculture took charge

of fishing matters.

2.2 Organization of the Maritime Administration (MARAD).

i
The Maritime Code defines in chapter I of Book I the

administrative and territorial organization, as follows:

Article 1 : "the Maritime Administration is under the
author ity of the Minister in charge of the Merchant
Marine." '

Article 2 : "at the littoral level the Maritime
Administration functions are carvied out by the Local

Maritime Administration.”

Article 4 : "abroad the maritime administrative

functions depend on the competency of the Algerian

3
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Consulate Authority.”

Article S5 : "the national littoral is diVided into
maritime districts ( circonscripticon), principal stations

and stations".

In general terms, the objectives of the Algerian
Maritime Administration are to take in charge those
functions which are embodied within the Maritime Code.
To be able to respond to this obiigatian, the
administration’s activities are carried out both at a
central level and at a local level. The actual
arganization has been established as described in the

following sections.

2.2.1.The Ministry of Transport: ( at the central level )

The Merchant Marine Directorate and the Forts

Directorate, which are in charge of maritime affairs,

constitute the Algerian Maritime Administration.

2.2.1.1. The Merchant Marine Directorate

This is the Maritime Administration’s head
office; situated in the capital Algiers, founded in
1962, within the Ministry of Transport. The Merchant
Marine Directorate is then competent to elaborate, prepare
and propose the adoption of the rules and regulations, to
implement and apply the articles in the Maritime
Code, particularly the parts pertaining to safety of
navigation, safety of life at sea and marine environment
protection.

It is composed of the following Sub-Directoarate:




a) The Sub-Directorate of Maritime Transport
This Sub-Directorate is in charge of:

-The elaboration and proposal of elements with regard
to maritime transport rules and activities.

~The study and proposal of modernization plans
regarding maintenance, equipment and naticnal fleet
development.

~The Participation in the activities related to
internatiocnal conventiaons.

~The maritime traffic and the fleet.

—~The maritime transport economy.

~The development and participation in the

international maritime relations.

b) The Sub-Directorate of Maritime Navigation

This Sub-Directorate is in charge of:

~The elabarati%n and preparation of the necessary
elements relating to regulations of the maritime traffic
systems according to naticonal and international
legislaticon.

—The definition of standards of safety of ships and
proposal for all measures relating to the safety of
navigation.

~The definition of preregquisite applications
to the seafaring profession.

~The study of and proposals for professional status
of seafarers.

—The study and proposal of programs of development

and improvement of the maritime navigation sector.
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2.2.1.2., The Paorts Direftarate

The Ports Directorate is competent to elaborate and
propose all elements and guidelines of orientation and
determination of the cbjectives of the national policy in
matters of ports and harbours.

The ports Directorate consists of two sub-
directorates:

-the Port Explcoitation Sub-Directorate, and

—the Port Equipment Sub-Directorate.

Algeria comprises 9 large deep water ports,
3 secondary ports and 13 smaller locations and fishing
ports and facilities for recreational boating. They are
administered by the Ministry of Transport in cooperation
with the Ministry of Agriculture and Fisheries.
All ports in Algeria are located within declared public
harbours and used for commercial traffic, fishing and
recreational boating activities.

The Ministry of Transport, through the Directorate of
Forts, ensures the control of these parts.

£

2.2.2.The Directorate of Transport: ¢ at the local level )

As stated earlier, Algeria is divided into regional
administrative entities where almost all the ministries
are represented in the executive council of the pravince
(wilayal), which is under the authority of the Interior
Ministry.

Since this directorate is situated in each province,
(wilaya) it has to obey orders from the Ministry of
Transport at the central level, and the Ministry of
Interior which, at the local level, is represented by the

authority responsible for the province (walid. It is

[
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composed ofs

Maritime Affairs Bureau

Its main functions are the working up and control of

the application of the regulations relating to:

-The registration of ships,

~The statute and safety of the ship,

—The safety of port ewploitation, and

-The recruitment conditions and employment of
seafarers, and the standards for the exercise of functipns
on board ships.

It is also in charge of studying and deciding aon all
appropriate measures to rationalize and improve the
evploitation of the local ports. To accomplish its tasks,
this service comprises 3 bureaus which are:

~The Maritime Navigation and Forts Bureau.

-The Administration of Seafarers and Maritime Labcur
Inspection Bureau.

—The Port Activities and Public Maritime Domain

Bureau.

i GCueenn e e a——y

Since 1962, the year of independence, several
organizations originating from different ministries had
their own equipment (patrol boats, radic—communications,
seafarers) to deal with maritime matters. In 1973, when
the Coast Guard National Service was created, all these
resources became the property of the MN.S.C.G. The main
reason was to unify the dispersion of equipment, to enable
the rational use of the human and material potential.

Thus, the N.S.C.G. started its activities with a few

26




boats which were previcusly under the control of the
Maritime Registration Service of the Ministry of
Transpart, and the Naval Service of Customs of the
Ministry of Finance.

Since then the fleet has grown in size and is now
well organised and spread over the whole cocast in order to
accomplish its activities. The patrol ships carry small
inflateable speed boats to give the crew freedom of action
when confronted with diverse tasks. In addition, all crew
members are highly trained to carry out their duties.

One of the most important activities during summer
time involves leisure craft traffic which becomes more
intense. This creates varicus types of problems and
places a great demand on search and rescue operations.

The Coast Guard National Service cnnfributes ta a
large extent to the ensurance and control of the safety
conditions of ships, the safety of navigation and the
protection of the marine envirvonment. This service which
is in action round the clock, operating day and niéht,
exercises its activities within the territorial waters and
the public maritime domain.

Its main functions are to:

—Enforce laws and vegulations relating to maritime
navigation, fishing and customs.

" —Ensure the maritime policing of the territorial
waters and the protection of the natural public maritime
domain.

-Ensure the policing of the buoying and sub—-marine
cables.

—0Organize and divect the search and rescue ocperaticons
in coordination with other services.

—~Supervise and control the frontiers at sea.

-Ensure emergency medical transportation.
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-Take environmental protection measures against
(pollution by oil, chemicals or radic—active substances)

—Save life at sea.

In addition to these functions, the N.5.C.G was given
certain new fields of responsibility previously belonging
to the Algerian Maritime Admiﬁistratian.

It now acts at sea on behalf of:

—Thé Ministry of Transport regarding maritime matters

-The Ministry of Agriculture regarding fisheries.

-The Ministry of Finance regarding customs.

—The Ministry of Justice regarding criminal acts.

~-The Ministry of the Environment regarding marine
pollution

~-The Ministry of Fost and Telecommunication regarding
sub—marine cables.

—The Ministry of the Public Works regarding the light
houses and maritime signals. )

Ta deal well with this range of functions, extensive
collaboration is needed to develop clear and concise
agreements or memanandum of understanding that will ensure
comprehension of the relaticonship of the organizations and
their respective roles and activities needed to achieve

common goals.

4. Maritime traffic

Geographically Algeria can be considered as having an
important strategic position in the Mediterranean Sea,
especially its coastline which is characterized by its
length of about 1200 kilometers, consisting of a series of
ports of various sizes, among them there are fishing
harbours, recreational locations, large and specialized

ports (oil and gas terminals, chemical facilities, naval




infrastructures). This ccast is often regarded as one of
the most attractive and by nature ocne of the loveliest
treasures of Algeria; it cannot be excluded that pollution
by oil may happen as a result of an accident.

To illustrate the above, in 1984, 22,789 ships called
at Algerian ports, and handled 77,378,406 tons of cargo
with 87,042,496 tons of hydrocarbons, condensates, and
chemicals (source of information: Ministry of Transport of
Algeria). This important number of ships, particularly
tankers and gas carviers, can be the source of accidents,
which constitute a great danger to the marine environment.

Moreover, the Algerian fleet is composed of short sea
voyage vessels operating in the coastal trade, the
Meditervranean trade and the West European trade and deep
sea vessels operating in the Asian trade, the USA trade,
and the Latin American trade.

In addition, the Btraits of Gibraltar is considered
as a ccastal region with a high traffic density. From the
.Africa Review 1930/91, the flow of traffic through the
Straite of Gibraltar was found to be of the order of 100
to 130 ships per d&y. This density of traffic gives one
an idea of the number of ships which are crossing the
Algerian coastal zone, considering that the majority of
the ships indicated above come from or proceed to the Sue:z
Canal.

From these general considerations, the maritime
sector should constitute a major precccupation of the

country in both economic and scocial terms.
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ALGERIAN FLEET AS OF FEQRUARY 19889
( Ships of 300 grt/gt and over)

No of 1000 1000 1000
ships dwt grt/gt nrt/nt
0il Tankers 17 181.3
Chemical Carriers 1 3.0
Liquid Gas Carriers 8 403.4 o
Bulk and Ore Carriers 5 126.0
General Cargo Ships
single-deck 10 99.0
nulti-deck 30 197.1
Ferries 5] 14.8
TOTAL 75 946.4 825.5 493.3
¥
World Fleet 33130 615332.5 376663.1 234044.0
% Share of total 0.2
Rank out of 152 ! sS4

—————-——mp—————————————-—--——-————--—-.-——.—-————-———.———-—————

Source I1SL merchant fleet data bases. February 1989.
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INTRODUCT ION

If there are major factors leading to the litigious
nature of marine accident inquiries it must be the Rules
which govern these proceedings. In particular, it is the
purpose of these rules which will eventually determine
whether accident investigatioﬁs are carried out to
determine the cause, and only the cause, or are alsc used
to assign blame. If it is the intent to do both, it is
guite possible that the goals are not compatible. The
questions asked of an inquiry must flow from the Rules,
and if the Rules state that blame must be apporticoned, or
fault found, then the inguiry will do so. It must follow
that it becomes a torturcous process to determine the
actual cause of an accident. Each party is so precccupied
with showing itself in the best possible light and doing
its best to place responsibility elsewhere, that the goal
of finding the cause and enhancing safety become a
secondary issue. If there is negligence or criminal
liability, obviously it cannot be overlooked in the name
of safety. It is possible however, that these matters
should be treated in a different way.

As far as Algeria is concerned, and before examining
the conflicts faced by the Maritime Administration, I
believe it is waorthwhile to discuss the Algerian Maritime
Code with respect to accident investigation, as it is the
principal legal document dealing with this matter.

From the present situation in Alge?ia, as described
in chapter 1I, one can easily realize the absence of valid

investigation processes.




1. The Algerian Maritime Code. (AMC)

It is not the intention of the author to make an
analysis of the entire Maritime Code, although it does
relate to vessel safety issues. However, I will review
that part of the Code which directly relates to vessel
casualties. The first remark I want the reader to observe
is that from 887 Articles which comprise the Maritime Code
only a few of them are related to vessel casualties, such

as the following:

Chapter IV: Casualties
~Section 1: Collision
~1.1 Definition and general rules.
—~1.2 Damage liability.
-1.3 Law suit and civil competency.

—-1.4 Penal competency.

—Section 2: Averages

-2.1 Definition and classification of

aver ages.
2.2 Cantribution to general averages.
~2.3 Settlement of general averages.
—Section 3: Assistance

!
W

.1 Definition and general rules.

Femuneration of assistance.

W w

2
3 Law suit of payment of remunerations.

-Section 4: Salvage of wrecks.

Chapter III

—Section 1: Paragraph 3: Marine pollution.

In many of its provisions, the Maritime Code refers

to some acts which have to be promulgated to complete it.




