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2.0. Fartors Which Promote the Development of a Port of

2.1 Introduction

Over the years, shipowners have had a number of diffe-
rent motivations for using foreign flags and open
registries. These reasons included better trading and
fighing opportunities, avoidance of capture and reguisi-
tion in time of war, and the avoidance of laws prohibi-
ting the sale of alcoholic beverages on board passenger
ships. However it was between 1920 and 19230 that a num-
ber of US shipowners switched to the Panamarian and Hon-—
duran Registries in order to employ cheaper shipboard
labour. This was indeed the real bicth of FOCs as we
krnow them today. In this chapter, one is not examining
these historical motivations; instead one is seeking to
identify those factors which tend to make open regis-
tries atbtractive to shipowners. Indeed, the factors to
be identified are seen by the author as prerequisites

for the development of a port of registry, today.

2.2 .Economic, Low or No Taxation, Competitive Fees

Generally speaking, shipowners are constantly seeking
ways 0f maximising their profits. Often when operating
in their own country their shipping income is subject to
taxation, the level of taxation often wvarying directly
with the amount of income earned. This has led shipow-—
ners to register in countries such as - Bermuda and The
Rahamas which are virtual tax havens. ‘According t.o
Mataxis "10¥% ghipowners using F0OCs are seeking 'to
avoid taxation and fiscal contrels, including double

taxation in the case of Jjoint venbtures, companry revenus
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or profit taxes, sales tauxes, registration anc deregis-—
tration fees etc.'" It is much easier for a Flag to offer
liberal tax incentives to a shipping company, if that
Flag already has such a structure in place for its
onshore companies. 1f on the other hand the Flag in ope-
ration is a developing or other Btate, which is very
dependent on the revenue it gets from taxation, then

such State may have to develop a special tax provisions

to offer such concessions to shipping.

Registration fees are also seen by many as & competitive
factor of a Flag of registry. The Bermudan government
has recently passed legislation for what it consid-

are to be 'mew competitive shipping fees'" 11% Under the
new proposals  both  the initial registration fee and
annual tonnage dues are to be levied on a sliding scale
iv  three categories. The idea is that larger ships will
pay comparatively lesser fees. The new fees are in fact
seen by the Permudan Authorities as being very attrac-
tive for owners of large vessels. It must be cautioned
however that though competitive fees may sometimes be a
necessary precondition for the development of a Flag of
registry, it can, by no means, be censidered a suffi-

cient condition.

2.3.Political, Stability of Government

The political climate of many nations, is today charac-—
terised by instability. Instead of the traditionally
peaceful election method, coup’s d’‘etat and other mili-
tary actions are increasingly being used to change
governments. Often when such a change occurs, assets
such as ships may be nationalised or expropriated in

some other way. This consideration must have some inf-
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luence on a shipowner when deciding where to register
his ship or ships. A ship, even at todaye depressed pri-
ces represents a considerable financial  investment  and
the shipowner will wish to take all possible precautions
to minimise the risk to his investments. There was one
such coup’/d/etat  in Liberia in April 1980 and although
the Commissioner for Maritime Affairs remained in office
and gave assurances that there would be no changes in
maritime policy, thers was however, immediate loss of
ships from the registry particulary of Greek owners,
switching back to the Greek Flag. Just prior to the coup
tonnage fee increases had been plammed and these went
ahead. In addition teo this the Liberian registry refused
to register vessels which were more than twenty years
old. The figures speak for themselves. In 1979 the Libe-
rian fleet totalled 81,528,000 tons and by mid 1982 this
had fallen to 70,718,000 tons. 12¥% Whilst there were
nbther factores that influenced the decline in the Libe—
rian fleet between 1979 and 1982, the pericd of politi-
cal upheaval and instability certainly played a major

parct.

The sxistence of repeatriation agreements, particularcly
in time of war, would also be of advantage to a Flag

.

State in attracting vessels.

A final political factor which could have some influence
on the development of registry is the existence of a
reasonably neutral political policy vis-a-vis other
countries. In other words, good international relations.
The benefit of such is seen particularly where ships are
arrested and the government’s assistance i1is sought in
securing the release of the ship. Indeed between 1939
and 1941, 13% with the encouragement of the US govern-

el
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ment, a number of that country’s shipowners are reported
to have switched to the Panmamanian registry in order to
assist the allies without vioclating the U.8. Neutrality
Laws. European shipowners also switched to  the Fanama-
nian registry to avoid wartime requisitioning of their

vessel.

2.4%4. Legal/Administrative

The days when a flag of registry could exist and grow
with "neither the power nor the administrative machinery
to effectively impose any government on  international
regulations” 14% are fast becoming a thing of the past.
Today’s registry must have a maritime administration
that can effectively and efficiently carrcy out the
customary tasks of a registry such as registrations and
deregistrations, inspections, certification etc. As was
mentioned earlier the apparent inability of a Flag State
to exercise control over its ships can  lead to embar—
rassment for the Flag State when its ships are subjected
to Port State Control. The detentions and other actions
taken by Port State Control Authorities can be very
expensive to the shipowners in the long run, sometimes
resulting in a change of Flag. From the author’s own
observations in a country which excercises Port 8Btate
Control it was seen that ships of most Flags of Con-
venience, perhaps with the exception "of Liberia, are
treated as 'suspect". It is therefore important for a
flag of registry to have adequate shipping legislation
giving its maritime authorities full authority to carry
put their respective functions. The shipping legislation
should also be compatible with other legislation in the
country, which may influence it. An example of such

other legislation could be the Companies éct particular-




ly where the flag is granting tax and other CONCESS1ioNs

to its FOC shipping.

The Flag State should also develop the kind of adminis-
trative machinery which permits ease of entry and exit
onto and from the register. Initially registration func-
tions could be performed also by consular officers
abroad but in the case of large registries it may be
necessary to establish registtration offices abroad. Par-—
ticularly near to the major trading centers of the

world. In the case of the Liberian Register they have
established & central register for ships in the Office
of the Deputy Commissioner of Maritime Affairs in New
York, and regional offices in London and Hongkong to

handle registration as well as safety matters.

2.5, Social (Flewible Regulations Concerning Maming?

" One of the main attractions of open registries is the
freedom of choice over nationality of crew and freedom
from national wage agreements. Crewing is an area where
considerable savings can be made by switching to a Flag

of Convenience'. 1L¥

One is looking at  the gquestion of manning ifrom  two
points of view. Regulations permitting mamning by non-
nationals, and manning scales which take full account of
the technological advances in shipping. The shipowner,
naturally, is looking for the best available labour at
the cheapest cost. The flag of registry may not be able
to provide such and one of the attractions of FOCs has
been the fact that they allow mamming of their vessels
at least in the majority by non nationals thus giving
the shipowner a certain amount of freedom in crewing his

e ]
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veseel. On the obther side "reduction in crew size i@
sean by many as well overdue, given technological deve-
lopment and automation of functions.'" 16% Flag States in
general and FOCs in particular therefore have to ensure
that marning scales are set or, in the case of most
FOC’s, not set at all for ratings so as to ensure safe
operation of the ship in accordance with guidelines set
particularly by international conventions whilst at the
same btime not forcing the shipowners to carry more crew
than necessary. In a study on the competitive position
of  the Dutch fleebt,l17% the maming scale was identified
as one of the factors having an adverse effect on the
competitive position of the Dubtcech merchant fleet vis-—a-

vis other {lesets.

Z2eb. Qther

& final factor which has been identified, parcticularly
in today’s shipping context as having a positive effect
on the growth of a flag of registry is the provision of
security of mortgages, loans ete. The practice is that
today very few shipowners are in a position to totally
finance a vessel themselves and often they have to seek
loans and mortgages from public and other lending insti-
tutions. Often this financing is only granted upon  the
provision of some guarantee that the mortgagee will be
secured. That is why some registries (notably Liberiad
have extensive legislation giving security to mortgages
etc. An instrument of international law which deals with
this issue is the International Convention on Mortgages
and Maritime Liens, 19&67. Though not yet in force, it

provdes a useful model.




2.7.Brief Conclusion

There are a number of factors which do have an influence
on the development of FOCs. Whilst the presence of these
characteristics do not necessarily guarantee the deve-
lopment of a port of registry, some or all of them are
found in most of the successful FOCs. The factors iden-—
tified are low (or no’ taxation, competitive fees, poli-
tical stability, & proper legal/administrative fra-
mework, flexible mamning regulations and the provision

of security for assets.
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3.0. The International Attitude to Flags of Conveniencs

S.1. Introduction

In many of the traditional maritime powers there was
hostility towards Flags of Convenience from their early
days until the late 1950s and the 1960s. Now views vary

from qualified support to rather reserved copposition'.18%

E.2. The International Transport Workers Federation

CITF

The International Trarsport Workers Federation was foun-
ded in 18%4 and is an internatiornal trade union organisa-—
tion covering all modes of transportation. It has a very
strong interest in shipping and has created a special
seafarers section for the promotion of fair practices in
the maritime industry. The‘ section is concerned with
countering the apparent threat posed to seafarers safety
and social conditions posed by the operation of vessels

under Flags of Convenience.

Early ITF policy concentrated on attempting to prevent
the use of Flags of Convenience. This gradually developed
into a policy based on improving the conditions for crews
on open registry vessels, through collective wage agree-—

ments and other negotiations. It is now working to:

"(a) secure proper terms and conditions of employment for

seafarers and Flag of Convenience ships, and

(h) to secure the ultimate phasing out of Flags of Con-
venience shipping and the establishment of a genuine

link between a ship and its Flag.'" 19%
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The ITF recognises that the phasing out of FOC's can only
be done by governments at the intermational level, but
hazs pledged to "take certain measures to curb the worst
excesses of the Flag of Convenience phencmenon'.20% Thig
according to the ITF involves the enforcement of current-
ly agreed intermational minimum standards for shipping,
both in  terms of technical safety considerations and in
terms of the protection of seafarers on ships flying any

Flag which enter ports.

One now proposes to trace the development of ITF’s  inte-
rest.  in  the FOC issue. The real expansion of the FOC's
oocourred after the Second World War when & large number
of the wartime liberty ships were sold and registered
under the Panamanian, and later the Honduran flags. Many
of these ships had a number of deficiencies and the
owners at that time apparently showed little interest in
maintaining them. Substandard conditions of safety and
wages amongst other inadeguacies attracted the attention
of many seafarers’ trade unions. This concern resulted in
a resolution adopted in the congress of the ITF in 1948
stating its intolerance to the threat to 'seafarers con-
ditions sverywhere' and calling for an international boy-—
cott, on a date to bhe agreed, of Panamanian and Honduran
ships. Tﬁis boycott to be applied by both zeafarers and

dockers.

Prior to deciding on the date for the proposed boycott,
the ITF tried to publicise the issue particularly through
the International Labour Organisation (ILO). The ILO car-
ried out an investigation of conditions on board Panama-
nian vessels and found many of the 1TF’s allegations to

be justified.
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In 1950 the ITF Congress adopted a recommendation to con-
rentrate boyveott action against those ships " on which a
defined minimum standard acceptable to the ITF was not
applied and to organise disorganised seafarers under the
auspicies of the ITF". This was indeed the beginning of
the Special Seafarers Department, with direct individual

membership.

Over the next few years the Number and tonnage of FOC
registries continued to increase, reaching over 10% of
world tonnage by 1957. In 1958 the ILO issued recommenda-
tions No 107 ("The Engagement of Seafarers for Service in
Vessels Regiztered in a Foreign Country") and No 108
(" Social Conditions and Safety of Seafarers in Relation
to Registration of Ships').

The ITF (thus supported by IL0OY) organised a four-day
world wide boyeott of FOC shipping, and during the course
of that period over 300 ships were stopped for varying
lengths of time. It is thought by the 1ITF that the boy-
cott was instrumental in persuading some shipowners not
to register under FOC’s, and the FOC tonnage actually
declined from 13.6% of the world total in 1959 to 10.9%
in 1962,

From 1964 the ITF accepted the right of the Greek Seafa-
rers Federation to organise Greek owned and mammed FOC
ships at a time when the majority of FOC shipping was
either Greek or Américan benéﬁicially owned. The Greebk
coup in 1967 and subsequent military interference with
the trade unions was cited by the ITF as the reason for

their suspension from this organisation in 1968.

The ITF Congress in 1971 agreed to intensify its campaign




against FOC shipping because of its continued growth,
increased public interest following the wreck of the
"Torrey Canvon' in 1967 and a number of casualties in the

English Charmmel in 1971.

The campaign of the ITF continued and grew throughout the
1970s whilst the Special Seafarers Section developed the
ITF Collective Agreement. By 1981 over 5% of the ships
in the FOC fleebt were covered~by agreements signed with
the ITF.

This agreement basically covers seamen on vessels not
covered by national wage agreements and seeks to provide
these seamen with basic minimum conditions of employment.
Its implementation usually depends mn‘ complaints  about
conditions of employment and living on board, being madsa
by the crews of FOC vessels. These complaints are first
made to local wunions in a port and the local unions often
give their support by threatening a boycott of the vessel
unless the conditions of the ITF agreement are followed
by the owners. Such agreement leads to the vessel being
issued with the "Blue Certificate' of ITF approval exemp-
ting the vessel from further threatened boycotts or blac—
kings in other ports. Important matters covered by the
ITF Collective Agreement are working hours, overtime
rates, manning, leave, sickpay, compensation for loss of
life and for disability, repatriation, standards of food,
accommodation ete, termination of employment, membership

fees and wages.

The 1TF-set conditions are generally of a high standard;
for example, their wage scale for worldwide shipping ope-
rations is based on a "basket" of Western European natio-—

nal payscales and is updated from time to time.
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One major contradiction seems to exist so far in  this
system. It covers seamen employed on FOC vessels but not
seaman employed on their national ships. For example  low
wages for seamen employed on their national ships appear
to be accepted whilst if seamen are paid similar wages on
FOC vessels this is not accepted. Thus it can be sug-
gested that the ITF is engaged in phasing out open
registries by eroding one of their main attractions,

namely low crew costs.

3.3. The United Naticons Conference on Trade and Develop—

meant CUNCTAD?

The United Nations Conference on Trade and Development
CUNCTAD)Y was formally established as an organ of the Uni-
ted Nations in 1964. It was sperifically charged with
responsibility for consideration of maritime economic and
political policy issues and began its campaign  against
FOCs in  the early 1970s. In response to a resolution of
the Committee on Shipping in 1974 the UNCTAD secretariat
in 19746 sought the views of its members on the guestion
of FOC‘=. In 1977 the secretariat published a report on
what it identified as economic conseguences of open
registries, suggesting that adverse consequences flowed
from lack of an economic "genuine link" 21% between the
vessels and the Flag States. iﬂg phrase ‘''genuine link"
was first used in the 1258 Geneva Convention on the High
Seas and was later incorporated into the 1982 Law of the
Sea Convention. According to Philip Loree the term genui-
ne link as used in the two above-cited conventions was
never intended to impose economic or nationality require-
ments. Fortunately UNCTAD has given some definition to
this term and in its view should include the following

elemants:
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ta) The vessel or company should b beneficially owned
in substantial part by the Flag Stete or its natio-

nalss

(b The business and effective management by the bene-

ficial owﬁership should be located in the Flag State;

(cy The principal officers of the owning company should

he nationals of the Flag Statey

£d) Financial control should be exercised by the Flag
State and profits from shipping should be subject to

income taxation in the Flag State: and

(el The Flag State should assume and carrcy out full  and
regular control over standards of its vessels and the

gqualifications and employment of the crew.

The Committee on Shipping, in response to the secreta-
riat report, requested that an ad-hoe intergovernmental
working group of representatives of 44 UNCTAD member Sta-—
tes be convened in 1978 to review the economic consegquen-
ces of the existence or lack of a genuine 1link between

vessel and Flag of registry, and to report thereon.

This ad-hoco working group met in February 1278 and adop-
ted a rescolution which concluded inter alia that '"the
expansion of open registry fleets has adversely affected
the development and competitiveness of fleets of coun-
tries which do not offer open registry facilities, inclu-

ding those of developing countries".

In September 1979, UNCTAD published two papers entitled

"The Repercussions of Phasing Out Open Registries", and




“Legal Mechanisms for Regulating the Operations of QOpen

Registry Flests".

The former report recommended that 1f there were no
genuine link between a ship and its flag, there should be
a gradual tigﬁtening up of the conditions of registra-—
tion. The result was to be the complete phasing out of
the FOC’s over a ten year period. It was then anticipated
that the owners using those flags would be forced to take

one of the following alternatives:

ta’ repabtriate tomnage to where the link isior

th) establish a genuine link with the existing open
registrys

(o) transfier to a developed country with reasonably
low wage levelsjsor

{d) transfer to a developing country) or

(@) cease to invest in shipping.

The report further suggested that high labour costs in
the home countries of beneficial owners would prevent the
repatriation of tonnage to its link from being a signifi-
cant outcome. Genuine links with present open registries
could only occur within the constraints of these coun-
trieg’ available labour and capital, and it was thought
that +transfer to lags such as the UK would occcur but
would also be restricted by the limits of the available
labour force. Somehow, the report concluded, the major
portion of tornage from the phased—out oapen registries
would flow to developing countries. This would be brought
about by the need for low crew costs and also to satisfy
the demands of developing countries for an increasing
participation in the carriage of bulk natural resource

Cargoes.




Some of the repercussions of phasing out identified by

the UNCTAD Secretariat were:

ta) that the Flags of Convenience countries would lose an
insignificant amount of revenues, with little effect
on their balance of payments;

(b) national shipping firms in developing countries would
have to declare earnings but would experience a
reduction in crew costs from ITF levels to the level
in the labour supplying countries; and

(e} benefits to qgveloping countries would be inflow of
capital, increased employment possibilities, indus-—
trial diversification and possibly an improved balan-

ce of payments situation.

The final paragraph of the report states that:

"as far as developing countries are concernsed a decision
to take no action would severely hamper their chances of
ever expanding their bulk fleets in the fubure. Labour
supplying countries would be confined, for the future, to
their present degrading role of mere suppliers of crews
for foreign shipowners, while the labour unions would
undoubtedly interpret such a decision as an abdication of
Jurisdictional powers by governments in the {field on

intermational shipping.™ 22%

The Report, on the matter of legal mechanisms for regula-
ting the operations of the open registries during the
phasing out period, suggests that this could take three

forms.

The first feasible alternative would be for a resclution

to be adopted by governments to take action to phase out




open registries. This would be purely recommendabory.
Open registry States would be called upon to gradually
increase requirements for equity participation and emp-
loyment of nationals. Operators in other countries would
be restrained from wusing such registers and all govern—
ments  would refrain from establishing new registers.

Monitoring would be carried out by UNCTAD,.

Alternatively, a resolution under which States would
agree to enact mnational legislation or regulation to
effect the phasing out of open registries could be adop—
ted. Measures to be taken by host countries, i.e., thosa

operating open registries would attempt to ensure:

ta) equity participation by nationale in all vessels,
reaching perhaps thirty percent over a decade;

(b) according to availability, supplying nationals as
seafarers so  that over a ten vear period half the
crew would be nationalsof the flag statey

(o) increased vessel inspections;

(d) rejsction of vessels over 15 years old from initial
registration unless there is 50 percent national
ownerships and

(e) introduction of rules demanding disclosure of bene—

ficial ownership.

Home countries would restrain nationals from operating
under foreign flags wnless the foreign country shares
beneficial ownership and supplies labour. Labour supp-
lying countries would attempt to attract investment to
their own flags and resist rcrews being supplied to
foreign vessels under open registries, insisting that if
their labour is rneeded the vessel should be registered

with them.

£
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The Report considered that the most logical method of
tackling the problem would be an international agreement
in the form of a convention. This would cover such areas
as minimum degree of beneficial ownership, employment of
nationals and records. Ilts major practical disadvantage
would be time, and it was anticipated that eight years

could elapse before action was initiated.

These reports were sanctioned by a resolution adopted by
majority vote at an UNCTAD meeting in Manila, from whieh
whilst group D abstained. 23% The UNCTAD V meeting (as it
was known) revealed that UNCTAD was not only calling foro
the phasing out of open registries bubt also for the
redistribution of world shipping tonnage through & pro-

gram of cargo sharing.

In Januwary 1980 UNCTAD’s Shipping Committee held a spe-
cial meeting to deal with the phasing out of open regis-—
tries and even though there was a sharp attack on  this
proposal by some countries, UNCTAD issued a press release
to the effect that "consensus'" had been reached on the

necessity to take action on phasing out open registries.

In September 1980, when the Committee on Shipping again
comsidered this issue, the phasing out proposal was

attacked as before.

April 1981 saw the publication by the Secretariat of a

report aimed at open registries, claiming inter alia

that the vessels were unsafe, that their owners could not
be identified, and that Flag and Port State jurisdiction
could not be enforced over them. This report led to &
special session of the Committee on Shipping in May/June

of 1981. There was a clear division between the world's
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industrialised nations (group B) and Liberia and Panama
on the one hand and the Soviet Bloc (group D) and the
Group of 77 (excepting the open registry nations?) on  the
other. This division arose over the issue of what to do
regarding open registries. The anti-open registry forces
demanded a vote on a resolution recommending that open
registries be "gradually and progressively btransformed
into normal registries" and that an Intergovernmental
Preparatory Group (IPG) be established within UNCTAD to
work out details for convening a conference of Plenipo-
tentiaries which would ultimatley draft a convention
establishing specific rules relating to the registration
of ships. The resolution wazs passed with 4% nations in
favour, 18 opposing, 3 abstaining and 1 refusing to vote

at all.

The United States, Liberia and Panama boycotted the two

IPG meetings that were held during 1982.

The work of UNCTAD continued steadily until the final
session of the dipolomatic conference in Feburary 1984
where a Convention on Conditions for Registration of
Shipe was ultimately produced. The salient articles of it
will now be discussed. The first four articles are of
general interest only and deal with the objectives of the
Convention, the major one being to strengthen the genuine
link betwesn a State and the ships flying its flag. They
deal also with definitions, scope of application and

general provisions.

Article 5 deals with the Naticnal Maritime Administration

and states inter alia that

"the Flag State shall have a competent and adequate mari-




time administration which shall be subject to its Juris-—

diction and control.

This article continues by prescribing that the Flag State
should implement applicable international regulations and
ensure that its ships also comply with its national laws.
The duty is also placed on the national administration to
ensure that the ships are periodically surveyed and that
the ship carries on board documents proving the right to
fly its flag. Of course it must be noted that the Conven-
tion gives no precise definition of an adegquate maritime
administration. However one can observe that the Conven-
tion to that point is already calling for a tightening of

control by the Flag State over ships flying its Flag.

Article 6 deals with the question of identification and
accountability. In this Article parts 2,4,46, and 7 are of

particular interest and they state:

"2) the State of registration shall take such measures as
are necessary to ensure that the owner or owners, the
operator or operators, or any other person or persons
who can be held accountable for the management and
operation of ships flying its flag can be easily
identified by persons having a legitimate interest in

obtaining such information.

4) A State should ensure that ships flying its Flag car—
ry documentation including informationm about the
‘identity of the owner or owners, the operator or ope-—
rators or the persons accountable for the operations
of such ships, and make available such information to
Port State Authorities.




6 A State shall take measures to ensure that ships it
enters on its register of shipsz have owners or opera—
tors who are adequately identifiable for the purpose

of ensuring their full accountability.

7) A State should ensure that direct contact between
owners of ships flying its flag and its government

authorities iz not restricted.

What the above Article represents is an attempt to
increase the identification and accountability of owners
and operators of vessels flying their flags. Whether it
is unfortunate or not, one of the characteristics of a
number of registries (and notably FOC/e) is  this  anoni-
minity of the owners and operators. It is this apparent

evil which the Convention seesks to redress.

Article 7 deals with the subject of participation by
nationals, which it says should be in the ownership
and/ar mamming of ships. This article does not go into
specifics but refers to provisions concerning manning and
ownership contained in paragraphs 1 and 2 of Article &
and 1 to 32 of Article 9, respectively, and states that
the Flag State has to comply with either of the two above
—~cited provisions and may comply with both. So it is now

necessary to look at these articles.

adrticle 8 states:

1) subject to the provisions of article 7, the Flag Sta-—
te shall provide in its laws and requlations for the

ownership of ships flying its Flag.

(2) subject to the provisions of article 7, in such laws




