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Abstract.

The Baltic Sea is an awkward kettle of fish. Its ports handle tons of oil and hazardous
substances in dealing with tanker vessels every day, yet within these heavily trafficked
waters, the vessels’ destinations are never conceived to be one of the many places of

refuge along its coast.

This dissertation presents a study of national measures to provide for such places of
refuge in light of International Maritime Organization guidelines, European Union
legislation and to recommendations made by the Helsinki Commission. Central to this
operation is a series of research visits made by the author to the nine Baltic states

concerned.

Theoretical approaches traditionally used to explain European integration have been
taken from the sphere of Political Science and applied to Maritime Science in a bid to
create an analytical tool kit for studying the results of the research. The issue of
transparency is explored in relation to the provision of information concerning place of
refuge policy by national administrations to research concerns as well as in relation to the
actual designation of these places of refuge by government bodies and the involvement of

the stakeholder in this respect.

Finally, a model is suggested that could serve to accommodate future stakeholder
influence in policy-making processes within similar functional or territorial areas, thereby

offering a possible counterbalance to any perceived democratic deficit.

KEYWORDS: Place of Refuge, maritime governance, stakeholder, integrated coastal and

ocean management.
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1. Introduction.

The stance of this paper is a cross-curricula approach to a contemporary issue affecting
both land and sea. Breaching the Maritime Affairs - European Affairs academic boundary
some basic definitions are provided below to cater for an understanding of the main

concepts used.

1.1. Definitions.

1.1.1. Place of refuge.

This has been the term of art for a protected area for a vessel in distress or in need of
assistance since 2001 when the International Maritime Organisation lay the grounds for
its revitalised usage (Roman, 2006, p.122). Before this the term place of refuge itself as
well as port of refuge, safe haven, sheltered area, safe harbour or even safe shelter had
been used to denote the various forms of protection that could be afforded ships in
distress, namely sheltered bays, roadsteads, ports, harbours and safe anchorages amongst

others.

1.1.2. International organisations and European Union concerns.

The International Maritime Organization (IMO) is the main actor on the international
maritime sphere and is part of the United Nations. It acts as the originator of international

maritime conventions which then may be implemented by its member states.

In response to recent incidents involving oil tankers in European waters, the European
Union’s own body, termed the European Maritime Safety Agency (EMSA) was created
in line with Directive 1406/2002 in 2002. Also of interest in this field are the Interreg
I11B programme which encapsulates the EU’s maritime regional policy, the Maritime
Safety Umbrella Operation (MSUO) which acts as a project enhancer in this respect and
the Baltic MaSTER project which is one of a number of maritime projects aimed at

focusing on local and regional issues within the sphere of maritime safety and transport.



HELCOM is an abbreviation of the term Helsinki Commission, its true meaning deriving
from the Baltic Marine Environment Protection Commission. It serves as “the
intergovernmental organisation responsible for overseeing of the protection of the Baltic
marine environment” (Helsinki Commission, 2006, p.1). Its Baltic Sea Action Plan
launched on March 7, 2006 involves all the nine Baltic coastal states and representation
from the European Commission. The EC is itself a member of HELCOM and enjoys
observer status at the IMO symbolising the interconnectedness of these three main bodies

of the Baltic maritime sphere.

1.1.3. The Erika, the Castor and the Prestige.

These are the three vessels that have caused most concern in European waters as regards
oil pollution and the allocation of places of refuge in recent times. In quick succession the
Erika incident occurred in December 1999 with devastating consequences to the French
Atlantic coast. This was followed by the oil tanker Castor which, in December 2000,
developed a structural problem in the Mediterranean Sea and raised increased
controversy between coastal state and place of refuge interests. Finally, in November
2002 the sinking of the Prestige further exacerbated the European and international

arena’s concern for improved legislation as regards places of refuge.

1.1.4. The Baltic Sea.

Much like the old tale of the blindfolded men attempting to describe the same elephant a
precise definition of the Baltic Sea itself is somewhat contentious. From the ship’s
master’s standpoint the Baltic Sea proper is bordered in the north and north-east by the
Gulfs of Bothnia and Finland and in the south-west by the Belts and Sound that join it to
the Kattegatt and ultimately to the Skagerrak, all of these viewed as separate entities,
making the Baltic Sea just one amongst many expanses of water in the region. Popular

encyclopaedic definitions offer slightly different stances:

“The Baltic Sea is located in Northern Europe, from 53°N to 66°N latitude and from
20°E to 26°E longitude. It is bounded by the Scandinavian Peninsula, the mainland of

Northern Europe, Eastern Europe and Central Europe, and the Danish islands. It drains


http://en.wikipedia.org/wiki/Northern_Europe
http://en.wikipedia.org/wiki/Latitude
http://en.wikipedia.org/wiki/Longitude
http://en.wikipedia.org/wiki/Scandinavian_Peninsula
http://en.wikipedia.org/wiki/Northern_Europe
http://en.wikipedia.org/wiki/Eastern_Europe
http://en.wikipedia.org/wiki/Central_Europe
http://en.wikipedia.org/wiki/Denmark

into the Kattegat by way of the Oresund, the Great Belt and the Little Belt. The Kattegat
continues through the Skagerrak into the North Sea and the Atlantic Ocean. The Baltic
Sea is linked to the White Sea by the White Sea Canal and to the North Sea by the Kiel
Canal” (Wikipedia, 2006).

HELCOM however sees the animal in a different light. In its description of the Swedish

coastline in particular, a more all encompasing stance is provided:

“The Swedish Baltic Sea coastline extends all the way from the northernmost part of the
Bothnian Bay to the Skagerrak, a distance of more than 1,500 kilometres” (Helsinki

Commission, 2006).

Taking the Skagerrak as our mark, we can turn to the Bonn Agreement (a North Sea

supranational maritime concern) and its limits in order to define our own:

“the Skagerrak, the southern limit of which is determined east of the Skaw by the latitude
57°44'43"N” (Bonn Agreement, 1983),

for the purposes of this paper the Baltic Sea encompasses all sea waters within the
enclosed sea area that begins to the south of this boundary. The states that border this
area and those that shall be addressed are therefore the following: the Kingdom of
Sweden, the Kingdom of Denmark, the Republic of Germany, the Republic of Poland,
the Russian Federation, the Republic of Lithuania, the Republic of Latvia, the Republic
of Estonia and the Republic of Finland.

1.2. Formulation of the problem.

At the Marine Environment Protection Committee’s 53rd session in July 2005, the Baltic
Sea was designated by the IMO as a Particularly Sensitive Sea Area (PSSA), (IMO,
2005). Supranational institutions such as HELCOM, the IMO and the EU have each
produced legislation, guidelines and procedures for the improvement of safety and the
environment in the Baltic prior to its PSSA status and more recently, moves towards

better enforcement regulations regarding oil transport have been voiced by EMSA


http://en.wikipedia.org/wiki/Kattegat
http://en.wikipedia.org/wiki/%C3%96resund
http://en.wikipedia.org/wiki/Great_Belt
http://en.wikipedia.org/wiki/Little_Belt
http://en.wikipedia.org/wiki/Skagerrak
http://en.wikipedia.org/wiki/North_Sea
http://en.wikipedia.org/wiki/Atlantic_Ocean
http://en.wikipedia.org/wiki/White_Sea
http://en.wikipedia.org/wiki/White_Sea_Canal
http://en.wikipedia.org/wiki/Kiel_Canal
http://en.wikipedia.org/wiki/Kiel_Canal

perhaps echoing growing public stakeholder concern for its well-being (EMSA, 2006,
p.3). Within this complex political and legal environment the quantity of oil transported
in the Baltic Sea region is steadily on the increase and concerns for another major oil spill

affecting its coasts have been voiced (Pourzanjani, 2006).

As regards recent developments, issues raised on the local coastal level throughout
Europe have included the assumption that the Prestige incident had occurred off the coast
of the local area and questions as to what steps would have been taken if such were the
case were levelled. An example of this concern in the Baltic area is the Trelleborg
Declaration. Declaring that “recent ship accidents demonstrate the need for further action
in maritime safety in the Southern Baltic Sea” (Trelleborg Declaration, 2004, p.1) the
declaration forwarded by three regional organizations; Sydsam, B7 and Euroregion Baltic
pointed to the fact that regional and local areas directly bear the consequences of
maritime incidents ecologically, economically, socially and politically. It proposed that a

political steering committee be set up the goal of which was to be to:

“discuss and define the most useful role of the regions in the maritime safety system ...
and to exchange experiences, collect information of similarities and differences in the
regions systems and organisations and propose interregional and cross border cooperation

programmes and projects aiming at maritime safety” (Trelleborg Declaration, 2004, p.2).

This Declaration proved to be the forerunner of the Baltic MaSTER project recently
mentioned in the Green Paper on an EU Maritime Policy, the first official version of

which was adopted by the European Commission on June 7, 2006:

“Legislation can also be backed up by other types of action. As the Baltic Sea States
Subregional Cooperation (BSSSC) puts it, “The immediate participation of over 40
regional authorities in an Interreg supported project, “Baltic Master”, is the best example
for this growing awareness about managing maritime safety and accidents at this level.”
This is an example of how Community funds can be used to support the implementation

of policy measures” (Commission of the European Communities, 2006, p.11).



Local as well as regional steps to combat the effects of a major spill have then been taken
in the area of places of refuge. The meetings held in Trelleborg, Sweden, in mid-May
2004 and originally the Sea our Future: Maritime Safety Conference Baltic 2004 earlier
held in Kiel, Germany, on May 3-4 during which the Maritime Safety Proposals BALTIC
2004 were put forward (the two conferences having been arranged in close cooperation)
had a spill-over effect (the theoretical origins of which are discussed in Part Four of this
paper) which led to the creation of the Baltic MaSTER programme (Baltic Master,
2005a). In turn, this project had its first working conference in Gdansk on 7-8 November,
2005. Here, representatives from the European Commission, regional authorities,
universities and politicians from seven of the nine Baltic coastal states joined forces in a
bid to amalgamate existing legislation into a coherent united strategy for the protection of
the Baltic Sea environment (Baltic Master, 2005b).

Within this environment of maritime safety the politically sensitive issue of the allocation
of places of refuge has created a niche of its own. The IMO Guidelines A.949 (23),
Resolution A.950 (23) and Article 20 of EU Directive 2002/59/EC and its subsequent
Amendment (condensed versions of which are available in the Annex to this thesis)

striving to affect the creation of places of refuge in the Baltic Sea area highlight this fact.

With the Proposed Amendment to 2002/59/EC now publicly available but with
information regarding the designation of national places of refuge remaining elusive (any
detailed information on the visits to EU member states made by the Commission and
EMSA during 2006 in order to check on developments as regards adherence to
2002/59/EC as yet unpublished), the author seeks to examine how far each Baltic state
has come in its work in this field. To this end, and due to the complex political structure
of the area three main sources of legislation will be considered; the EU, the IMO and
HELCOM, the notion of democratic deficit as regards local and regional influences on
the designation of places of refuge being an important issue that is addressed in this

context.



The primary problem in this thesis can thus be defined as the following: “Are national
governments via their maritime administrations willing to supply information on the
designation of places of refuge in their state to an individual engaged in academic
research or does there exist a democratic deficit so pronounced that information of this
kind is unattainable?” In answering this question, or indeed solving this problem, any
information gained will contribute to the construction of an account of the present
situation as regards the designation of places of refuge in the Baltic Sea. On one extreme,
if there is not any information available to the author, then the state of play, or the present
situation, will be unknown. If however, some information is available then this will
contribute to the clarification of the present situation. Following on from this is a
secondary problem regarding the question as to whether a democratic deficit exists in the
actual designation of national places of refuge by central government. Were local
communities consulted before any designation and are the planned places of refuge

available on the national public domain?

It should be mentioned at this point that the generic term of “*maritime administration’” is
taken to encapsulate a broad range of terminology inclusive of the following:
environmental protection agency, environment institute, coast guard, maritime safety
inspectorate, maritime safety administration, port authority, maritime office, maritime
traffic safety department, environmental inspectorate, maritime department and central
command for maritime emergencies all of which were present in the study operating
either on a centralised administrative or municipal (or port authority) level - the
terminology for the two former (unbracketed) levels borrowed from Schroeder (2006a).

In conducting the research, five areas have been considered:

1.2.1. Dependant on the availability of personal interviews a clarification of the national
designation of places of refuge in states bordering the Baltic Sea is put forward. As
members of the European Union, the question is asked whether the any steps have been
taken for the transposition of EU Directive 2002/59/EC Article 20 and therewith the
nature of IMO Res. A.949 (23) and IMO Res. A. 950 (23) into national legislation.



1.2.2. The theoretical interplay between the international actors in the Baltic Sea area
working within the sphere of places of refuge is examined. The European Union, the
International Maritime Organization and HELCOM and the proposals for the allocation

of places of refuge within this sphere is discussed.

1.2.3. In the absence of any directly relevant theory within the field of Maritime Affairs,
an examination of the theoretical interplay between the fields of Political Science and
Maritime Affairs is made. To this end, a link is sought between the fields of European
Integration Theory which includes Multi-level Governance (and the associated concept of
Policy Networks), Intergovernmentalism and Neo-functionalism and the field of
academic studies that come under the umbrella term of Maritime Affairs, and specifically
the maritime management model of Integrated Coastal and Ocean Management
(hereinafter termed as ICOM).

1.2.4. Interlinked with the foregoing subsection, a study is made of the potential influence
of multi-level networks on the creation of EU maritime policy. More specifically, can a
model, utilising existing mechanisms and based on stakeholder participation be created to
enable local and regional concerns to have a direct influence on maritime policy-making?
It should be noted that with the expansion of the European Union into the Black Sea
within the near future, new perspectives are being sought to improve stakeholder
involvement, the EU Green Paper providing references to an “integrated approach to
maritime affairs” (Commission of the European Communities, 2006, p.36), that is to
include stakeholder involvement (Ibid, p. 13) set within a sphere that is to involve
expansion to include the Black Sea, with the accession of Romania and Bulgaria (Ibid, p.
41). These notions are mirrored by EU initiatives such as the Refuge Area Best Practice:
Identification, Planning and Stakeholder Involvement seminar hosted by the Interreg I11B
Maritime Safety Umbrella Operation (MSUQ) between February 23-24, 2006 in order to
discuss methodologies, best practice and the involvement of stakeholders. Also the very
existence of EMSA, as part of a (tentatively put) “emerging regional legal regime”
(Jenisch, 2004, p. 79) with a possible role as coordinator of proactive measures within the
industry (Jenisch, 2006, p. 478) should also be considered.



1.2.5. Finally, analysis is made of the EU Interreg Illb, Baltic MaSTER project as a

research platform.

1.3. Background.

1.3.1. International regulations.

The Erika incident in December 1999 was the true starting bloc for development in the
area of places of refuge within the European Union. The two Erika packages that were
subsequently introduced, now being followed by the Maritime Safety Package, outlined
the broad basis for improved vessel traffic monitoring and tanker safety in European
waters. The Castor incident in 2000/2001 and the Prestige in 2002 added impetus to
moves to implement a European system for the accommodation of ships in distress. This
view is clarified by Jenisch in the delineation of European Maritime Transport and Safety
policy between the pre-Erika phase characterised by bureaucracy and the new post-Erika
phase characterised by a more vigorous approach, signifying a paradigm shift from

reaction to pro-action:

“As a reaction to the sinking of ... ERIKA in 1999 ... the EU Commission turned to
more drastic measures in order to shape a modern maritime safety regime. The initiatives,
known as Erika | and Il Packages started in late 2000. Four new directives and one
regulation have been adopted since then. Only one proposal on a Regulation to create an
additional EU Fund for the Compensation of Oil Pollution Damages (COPE Fund) was
withdrawn in view of the fact that IMO is raising the limits of the existing IOPC Fund”
(Jenisch, 2004, p. 75).

Directive 2002/59/EC was part of this second group of packages and repealed the
Directive 93/75 of September 13, 1993. Commonly known as the Monitoring Directive it
establishes a Community vessel traffic monitoring and information system. Again,

exhibiting the symbiosis of two of the three main bodies, Article 20 reads:



“Member States, having consulted the parties concerned, shall draw up, taking into
account relevant guidelines by IMO, plans to accommodate, in the waters under their
jurisdiction, ships in distress. Such plans shall contain the necessary arrangements and
procedures taking into account operational and environmental constraints, to ensure that
ships in distress may immediately go to a place of refuge subject to authorisation by the
competent authority. Where the Member State considers it necessary and feasible, the
plans must contain arrangements for the provision of adequate means and facilities for
assistance, salvage and pollution response. Plans for accommodating ships in distress
shall be made available upon demand. Member States shall inform the Commission by 5
February 2004 of the measures taken in application of the first paragraph” (EU Directive
2002/59/EC, 2002).

As regards IMO legislation we see that an acceleration of developments also came as a

result of the Erika - Castor - Prestige factor:

“The need to review the issues surrounding the need for places of refuge was included in
a list of measures aimed at enhancing safety and minimizing the risk of oil pollution,
drawn up in December 2000 in response to the Erika incident of December 1999. Further
urgency to the work came in the aftermath of the incident involving the fully laden tanker
Castor which, in December 2000, developed a structural problem in the Mediterranean
Sea. In early 2001, IMO Secretary-General Mr. William O'Neil suggested that the time
had come for the Organization to undertake, as a matter of priority, a global consideration
of the problem of places of refuge for disabled vessels and adopt any measures required
to ensure that, in the interests of safety of life at sea and environmental protection, coastal
States reviewed their contingency arrangements so that such ships are provided with
assistance and facilities as might be required in the circumstances. The November 2002
sinking of the Prestige further highlighted the issue” (IMO, n.d.).

HELCOM mirrors this drive for increased vigilance and performance in the Copenhagen
Declaration Chapter XII where governments of the Contracting Parties are required to

support:



“the work within EC and IMO on this issue, inter alia, the development of criteria to
select a place of refuge and relevant guidelines concerning plans for accommodating
ships in distress in order to seek a world wide solution” (Helsinki Commission, 2001,
p.10).

1.3.2. Compensation and liability.

Central to the issue of a coastal state providing a place of refuge to a ship, and extensive
in scope, the contents of this section are dealt with in the Annex section to this thesis.

2. Methodology.

This section first presents a background to the study which in essence serves as a
theoretically-based account of the methodological stance to this thesis. This is followed
by an explanation of the techniques used for the organisation and conducting of the
interviews as well as result formulation. The relevant pilot questionnaire, introductory

letter and questionnaire can be referenced in this Annex to this thesis.

Including the final state visit to the Russian Federation eleven interviews with seventeen
officials in nine states were conducted between the first interview held in Germany on
April 4, 2006 and the last held in the Russian Federation on July 28, 2006. Details of the
interviews are provided for each state in Part Five. All interviews were tape-recorded and
interviewees were asked if they would like to remain anonymous. In all cases it was
explained verbally that results would be presented to the Baltic MaSTER project and this
fact was also explained in the letter sent to prospective interviewees. The same
questionnaire was addressed to the four new states following accession in 2004 as the
pre-enlargement member states. In the case of the Russian Federation, concentration on

the IMO Guidelines was made.
The results of each interview are presented in Part Five of this thesis where a conclusion

is presented involving paired groupings of states (with the Russian Federation as an

exception). The Discussion section in Part Six further analyses the results of the

10



interviews from a theoretical standpoint and provides for an analysis of the methodology
used in this thesis. Apart from the two main problems posed regarding democratic deficit,
five areas are considered all of which are presented, without sub-titles, in Part 1.2:
Formulation of the Problem. Responses to these are provided in Part Six of the thesis. As
regards literature study concentration has been placed on core sources within the fields of
ICOM, European Integration theory, the places of refuge issue and relevant international

legislation.

The following section is arranged according to the British Standard project life cycle
model discussed at the Project and Risk Management course, at the World Maritime
University between June 19 and July 7, 2006 (Shroeder, 2006b). The concept of spill-
over receives more detailed attention in the discussion involving European Integration
Theory and ICOM in Part Four.

2.1. Background to the study.

2.1.1. The conception phase.

The Baltic Master introductory conference was held in October 2005 in Gdansk, Poland.
More than one hundred delegates from the seven different states involved in the Baltic
MaSTER project attended the Conference as well as representatives from the MSUO. A
spill-over effect of this conference was an informal meeting held between Mr. Rolf
Wahlberg Deputy Chairman of the Kalmar Harbour Board as well as a member of Baltic
Master’s Political Committee, Capt. Anders Sjoblom, Harbour Master, Kalmar Harbour
and the author. The discussion that followed centred on concentrating efforts on waste
management in Kalmar Harbour and of places of refuge issues both in the area and the
Baltic Sea region in general. It was agreed that a subsequent meeting should be organised
in order to define goals and further elaborate on the structure of this newly formed ‘cell’.
This was held in November 2005 in the premises of Kalmar Harbour and it was decided
that a pilot questionnaire should be constructed dealing with the issues in hand - of waste
management and places of refuge. The pilot questionnaire was sent to Trelleborg and

Halmstad Harbour Port Authorities besides being answered by Kalmar Harbour itself.

11



2.1.2. Feasibilty phase.

In the same month a meeting was held with the Project Leader for the Baltic Master
project, the “cell’ and other officials involved in the Baltic MaSTER project including the
Coordinator for Cooperation in South Sweden (SydSam). Acceptance was made of the
plans presented and a provisional division of the two different tasks into subdivisions of

the same Work Package was agreed upon.

By March 2006 the pilot questionnaires had been returned and evaluated (see Annex) and
the continued study was decided within the same group along with the Baltic MaSTER
Project Leader. At this stage the two embryonic topics had now split into two
independent project entities, waste management had created its own structure and from
the author’s point of view planning started for research based on visits to the nine states

of the Baltic with places of refuge as the theme for the visits.

In mid-March 2006 a strategy meeting was held in Lund between the Baltic MaSTER
Project Leader and the author, during which a further meeting was suggested with a
member of the Department of Sociology of Law at Lund University, Dr Mattias Baier. As
a result of these discussions a final strategy was decided upon. Research methodology
was to be based upon making contact with individuals taken from the Helcom Response
Manual — Volume 1 Chapter 1 — Information by the Contracting Parties updated June
2005 (hereafter termed as the HELCOM List).

2.1.3. Implementation Phase.
The state visits began in early April and were completed in July 2006. The response rate
was 100% in the sense that all of the planned nine visits were conducted and the officials

were interviewed in their place of work in their respective state.
2.1.4. Operation and Termination Phases.

To date, the author has presented a summarised version of Part Five of this paper at the
Conference of Peripheral Maritime Regions (CPMR) Conference in Karlskrona on June
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1, 2006 and at the Baltic MaSTER Conference held at Kalmar Maritime Academy,
Sweden on June 14, 2006. The Baltic MaSTER project is due for finalisation in 2008 and
its halfway milestone report is due for completion by August 30, 2006. The results of this

thesis will comprise part of that report.

2.2. Organisation of interviews and presentation of results.

As regards the organisation of interviews, the introductory letter was sent by either
electronic mail, or the regular postal system or in some cases both prior to telephone
confirmation of its delivery being made some days afterwards. Arrangements were then
either made by telephone or by electronic mail. The author organised travel arrangements
personally. The questionnaire was sent prior to the interview date although the
interviewee was free to hold a presentation of their own disregarding the questionnaire if
they wished. Each interview was scheduled to last 45 minutes, a time limit that was kept
to throughout within a margin allowing for arrival to and leaving the interview room. The
interview that was conducted covered the themes of the questionnaire namely the national
interpretation or ratification on the places of refuge issue, the allocation of a place of
refuge from the ship’s master’s perspective and the allocation of places of refuge from a
land-based perspective. In Part Five, these issues are presented as the chain of command,

cooperation with neighbouring states and financial warranties.

3. Theoretical objectives.

This section attempts to provide a study of relevant branches of European Integration
Theory by providing a summary of its main types and attempting to apply them to the
field of Maritime Science. Primarily, it could be said that the term European Integration
theory itself is rather an elitist notion in that its typical sphere of application relates
almost entirely to developments within the European Union institutions and member
states and not to the geographical entity of Europe as a whole. This study however seeks

to break this mould.

The search for a research tool will involve the study of widely accepted political theories

(in Neo-functionalism and Intergovernmentalism), a model in Multi-level governance
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with its related Policy Network approach and a “planning and management
methodology” (Cicin-Sain & Knecht, 1998, p. 281), in ICOM.

In this attempt to consolidate the proven theoretical field of European Integration theory
with, “probably the most appropriate framework for achieving long-term sustainable use
of a country’s coastal zone” (Cicin-Sain & Knecht, 1998, p. 281), each of the five entities
brings to the discussion table its own proven track record. Consider for example the most
contemporary of them, Policy Networks, and its application to such wide ranging
situations as the formation of the British National Health Service (John, 1999, p. 6) to the

formation of women’s groups (Court & Mendizabal, 2005, p. 2.).

As an introduction to the political theoretical background of this topic the roots of today’s
European Union can be found in the European Coal and Steel Community of 1952 and up
until today, social scientists have been formulating and attempting to apply political
theory to it in a bid to clarify the processes afoot in the development of the European
Union. Neo-functionalism, Intergovernmentalism and its closely related State Centrism
have been present from the beginning (Jonson, 2006, p. 40), contesting for dominance in
the theoretical urge to explain the processes apparent in the development of the European
Union, whilst Federalism and, to a lesser extent Confederalism, have mainly been used in
the enlargement debate (Ohlson, 1999).

The Intergovernmentalist (and State Centric) versus the Neo-functionalist struggle for
superiority in attempting to explain the processes operating within the European Union
lasted up until around the 1990s when Multi-level governance began to gain the dominant
ground in its ability to adequately describe and predict the European integration process
(Ohlson, 1999). This theory symbolises a move from viewing the European Union as a
system of government to one that exhibits a system of governance involving the
“participation of all relevant stakeholders” (Commission of the European Communities,
2006, p.33).
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4. European Integration Theory and Integrated Coastal and Ocean Management.

4.1. Intergovernmentalism.

According to this branch of European Integration theory, true authority lies in the hands
of the nation state whereby any representatives of the government or any appointee
would have a purely implementational function with no power to create an independent
agenda. Inherent in this approach is the role of the nation state as a ‘gate-keeper’, not
allowing any other power other than that of the nation state to have any influence on
policy making. So whilst sub-national spheres of influence can be tolerated within this
system, no real policy-making authority will ever be afforded them by the mechanisms of
this gate-keeper function (Ohlson, 1999, p.14).

The origins of this theory emanate from the works of Stanley Hoffman who stated that
the tact at which European Integration would develop was solely dependent on the whims
of the executive bodies of the nation states involved in the process (Jonson, 2006, p. 35).
The heart of political power according to this theory then lies with the executive of the
nation state. This top-down version being the mainstream Intergovernmentalist stance
there is however another variant within the same camp that allows for a more bottom-up
(i.e. whereby initiatives, programmes or projects start first at the local or community
level), conversive approach. Liberal Intergovernmentalism takes into account the effects
and influences of local or regional actors and the effects that these pressures have on the
decision-making process of the executive. Moravcsik, liberalising the traditional
Intergovernmentalist stance, and the main agent of Liberal Intergovernmentalism, puts
forwards a two-level game analogy as regards government executives and the will of the

people:

“The primary interest of governments is to maintain themselves in office; in democratic
societies, this requires the support of a coalition of domestic voters, parties, interest
groups and bureaucracies, whose views are transmitted, directly or indirectly, through
domestic institutions and practices of political representation. Through this process
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emerges the set of interests or goals that states bring to international negotiations”
(Moravcsik, 1993, p. 483).

Intergovernmentalism has historically been used to study the approaches to international
bargaining made between sovereign nation states on the international sphere - and mainly
within the European Union (Jonson, 2006, p. 35). Its importance in this paper is drawn
both from the international character of maritime policy, the IMO being the main actor in
this respect, and from its notion of Liberal Intergovernmentalism that describes a
government’s will to remain in office by reflecting the will of the electorate thereby
allowing for local, regional concerns to reach (via the gatekeeper) the international sphere
(Ohlson, 1999, p. 11).

4.2. Neo-functionalism.

Based on the original work by Haas this theory juxtaposes the power of the nation state as
present in Intergovernmentalism (Jonson, 2006, p. 33). Its main mechanism being spill-
over, Neo-functionalism sees political elites attempting to realise policy goals at a
supranational level, or a cross-national or regional level in the sense that the region
combines different nation states. Inherent in this logic is the transference of allegiances
from the strictly national state centric Intergovernmentalist level to a regional one with
both state and non-state actors. This theory is directly applicable to the situation whereby
regions would work together with foreign counterparts towards a common goal. In a
nutshell, the theory proposes that political elites or groupings pursue their policy goals at
the supranational level rather than seeking purely national solutions, its logical
conclusion as regards European integration being a new type of political community

operating around the confines of nation state influence (Jonson, 2006, p. 33).

The spill-over mentioned earlier relates to the situation whereby the integration of certain
functional tasks will spill-over into the integration of other tasks. Haas named the three
core types as political, functional and technical spill-over (Jonson, 2006, p. 38). In the
case of political spill-over, the assumption here is that political elites, once finalising a
task within one sphere will refocus their activities, goals and expectations on a new

16



regional (cross-border) or supranational centre. The traditional role of national

boundaries is therefore ignored in this respect.

4.3. Multi-level governance.

Hooghe & Marks point out in their paper “Types of Multi-Level Governance” that:

“New forms of governance and the re-allocation of authority have gained the attention of
a large and growing number of scholars in economics, political science, sociology,
international relations, and public policy and administration. On the one hand, decision —
making has spilled beyond core representative institutions. Public/private networks of
various kinds have multiplied at every level from the smallest to the largest scale. On the
other hand, formal authority has been dispersed from central states both up to the
supranational institutions and down to the sub-national governments. This process has
been broad and deep” (Hooghe and Marks, 2001, p.1).

In essence, multi-level governance purports to a move away from a hierarchical, state-
centred form of government towards a broader, more accessible form of governance. It
allows for an intricate picture of political connections and as such sees power as
spreading both horizontally and vertically producing the model’s multi-level character.
Vertical connections can be seen between national, supranational, regional and local
governments and the horizontal aspect of public and private sector concerns account for
the rest of the equation (Borzel, 1997, p.8).

The model assumes the development of policy networks with formal authority placed at
various different levels since the multi-level concept can operate on both a horizontal as
well as a vertical format; territorial and functional policy areas and tasks being covered in
this respect. As the use of this governance theory has increased, new models have started
to radiate from its basic structure and are used to explain the makeup and purpose of
multi-level networks operating within the European sphere. The use of Policy Networks

is one of these models that is used to attempt to explain governance.
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4.4. Policy Networks.

The use of Multi-level governance as a model to explain integration has widened with the
expansion of the EU. The move away from formerly rigidly structured forms of
hierarchical state centrism has allowed for the emergence of a new body of political
thought to be applied to policy formation, one that goes hand-in-hand with notions of

governance. In this sense, policy networks in the European domain can be classified as:

“a state of relatively stable relationships which are of non-hierarchical and interdependent
nature linking a variety of actors, who share common interests with regards to a policy
and who exchange resources to pursue those shared interests acknowledging that co-

operation is the best way to achieve goals” (Borzel, 1997, p. 1).

The concept of policy networks is fairly new on the academic stage and Borzel makes the
point that whilst they can be viewed as a tangible element of governance, the complex
nature of their make-up, definition and application continues to challenge social scientists
(Borzel, 1997,). Indeed their use is so recent that no agreed theory of policy networks has
yet been agreed upon (Peterson, 2003) and more widespread study in their application is
believed to be required (Borzel 1997, Peterson 2003). Mention has been made of their use
in this section because, as an offshoot of the Multi-level governance they are thought
relevant especially with regard to the pursuance of shared interests towards common
goals as mentioned above — this being a basic characteristic of EU-funded Interreg
programmes where interregional cooperation is now seen as a starting point for any
ensuing development. Indeed, the term interregional has been afforded a more
international, cross-border identity as opposed to the intranational, state-based regionality
that was used in the past thus providing policy networks with the border-free identity that
they require to thrive. The EU Structural Fund Interreg Illb initiative, the Maritime
Safety Umbrella Operation (MSUO) has recently called for project proposals which
provide added value for such cross-border regional initiatives, echoing the stance from

Brussels for a less nation-based approach to European maritime cooperation.
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4.5. Integrated Coastal and Ocean Management (ICOM).

Although afforded a plethora different identities since the emergence of the United
Nations Convention on the Law of the Sea (UNCLOS) in 1984 such as Integrated Coastal
Zone Management (ICZM) or Integrated Coastal Area Management (ICAM) (Linden,
2005, p. 63), Integrated Coastal Management (ICM) and Integrated Marine and Coastal
Area Management (IMCAM) as well as the pre-UNCLOS terminology of the United
States such as Coastal Zone Management (CZM) (Cicin-Sain & Knecht, 1998, p.11), the
term ICOM has become synonymous with the management of coastal and marine areas
within a politically defined area. Other systems of planning that were developed before
any of the above do however still hold sway in national decision making within this
sphere, the all-encompassing Swedish National Physical Planning being a good example
(Linden, 2005, p. 63). The generic use of ICOM can therefore be defined as the
following:

“ICOM and other similar terms, can be defined as an evolving process of managing
coastal and marine resources with the goal of achieving sustainable utilisation of space
and resources while protecting threatened resources. The concept involves attempts to
integrate and balance the wishes of the different stakeholders in the coastal areas”
(Linden, 2005, p. 63).

Stakeholder influence is, then, of great importance:

“Integrated coastal management can be defined as a continuous and dynamic process by
which decisions are made for the sustainable use, development, and protection of coastal
and marine areas and resources. First and foremost, the process is designed to overcome
the fragmentation inherent in both the sectoral management approach and the splits in
jurisdiction among levels of government at the land-water interface. This is done by
ensuring that the decisions of all sectors (e.g. fisheries, oil and gas production, water
quality) and all levels of government are harmonized and consistent with the coastal

policies of the nation in question. A key part of ICM is the design of institutional
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processes to accomplish this harmonization in a politically acceptable manner” (Cicin-
Sain & Knecht, 2002, p. 39).

4.6. Application of European Integration Theory to ICOM.
The theoretical models perhaps most applicable to ICOM are Multi-level governance and
the related field of Policy Networks since, within them, inclusion is provided for the

existence of stakeholders at different levels in the decision-making process:

“Responsibility for the management of coastal and ocean resources rarely falls
exclusively on one level of government. Typically, the landward parts of the coastal area
are under the jurisdiction of a local or provincial government or both, whereas activities
in much, if not all, of the adjacent water area are controlled by the national (central
government)” (Cicin-Sain & Knecht, 2002, p. 139).

This passage taken from the section “Intergovernmental Considerations”, in the
proceeding subsection entitled “Nature of the Problem: Harmonizing Local and National

Levels of Government” the following is added:

“If an ICM program could be operated by either the local or national government alone, a
problem would not exist. But in general, it cannot. An effective ICM program, especially
one that is integrated in scope and process, demands that both the national and local

governments be involved” (Cicin-Sain & Knecht, 2002, p.140).

Whilst these references do lean towards a Multi-level governance stance there is mention
of the State-Centric nature of the nation state and although Cicin-Sain & Knecht regard
European governance as a force to be reckoned with, it is considered that the nation state
remains the sovereign rule-maker. Aspects of all three integration theories can be

recognised in this following reference:

“National governments believe themselves to be at the pinnacle of power and prestige in
the broad spectrum of domestic and international governance arrangements. They believe
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that it is they (individual national governments acting collectively) that create
international or global institutions — it is they that create and empower their domestic
provincial and local governments, levy taxes, print money, and raise and deploy armies.
Although some observers see signs that the concept of the all-powerful, sovereign nation-
state is beginning to lose ground as international institutions become stronger and as
some regional groupings of nations (such as the European Union) move closer to political
unity, nonetheless, for the foreseeable future, the nation remains the primary government
actor” (Cicin-Sain & Knecht, 2002, p. 144).

It is interesting, although a little confusing, to note that in the context of this section the
term Intergovernmental is used in a national context whereby reference is made to
national and regional levels of government within the same state affording the term a
Multi-level governance identity, one that is in opposition to its more supranational
meaning as defined in this paper:

“Intergovernmental integration, or integration among different levels of government

(national, provincial, local)” (Cicin-Sain and Knecht, 2002, p. 45)

and of the following:

“Hence, it is not surprising that an air of superiority is sometimes perceived within
national governments, especially by those at the “’lower’’ levels of government. Clearly,
the presence of such an attitude makes more difficult the creation of intergovernmental
partnerships of this kind required by coastal management programs” (Cicin-Sain and
Knecht, 2002, p.144).

The system of ICOM can thus be viewed as one that can include some aspects of all three
theories Intergovernmentalism with the central role of the nation state as the primary
actor, Multi-level governance with discussion of integration at all levels of government
and Neo-functionalism with ICOM’s recognition of principles of governance and the
spill-over effects that are intrinsic to this. However, four key features are outlined as
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being central to the ICM approach with points two and three clearly advising an approach
similar to that found in Multi-level governance; its application therefore seen as directly

relevant:

“1. The use of a set of principles based on the special character of the coasts and oceans
to guide ICM decision making.

2. The need to ultimately work on ICM from both directions — bottom up (involving the
local community level) and top-down (involving the national government).

3. The need to have a coordinating mechanism or mechanisms to bring together coastal
and ocean sectors, different levels of government, users, and the public in the ICM
process.

4. The need to have good (relevant) science available on a timely basis to inform the ICM

decision-making process” (Cicin-Sain and Knecht, 2002, p. 240).
At this stage a hybrid approach of Multi-level governance and Integrated Coastal and

Ocean Management can be envisaged since the two bear so many intrinsic similarities to
each other. In this context the term MLG/ICOM shall be used.
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5. The national allocation of Places of Refuge in states bordering the Baltic Sea.

A summary of the research collected is presented in this section. States are arranged in
pairs with the Russian Federation being presented alone. Whilst the length of these
individual reports does differ the basic structure remains the same and for each state
interview details and an introduction are followed by three sections presented under the
subtitles of chain of command, co-operation with neighbouring states and financial
warranties dealing with Article 20 and Article 26 of 2002/59/EC as well as covering the
IMO Guidelines. These three sections offer a summary content to the scenario and
questionnaire that were provided and discussed at interview. At the end of each paired
section a concluding discussion of the two states and their relation to one another is

provided.

The legal framework to the designation of places of refuge can be found in Article 20 of
the European Union Directive 2002/59/EC establishing a Community vessel traffic
monitoring and information system Member States shall draw up plans to accommodate,
in the waters of their jurisdiction, ships in distress, and as part of this the IMO Guidelines
should be taken into consideration. Chapter XII of the Helcom Copenhagen Declaration
also stresses the need for its member states to comply with EU and IMO legislation.
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The Federal Republic of Germany and the Kingdom of Denmark.

5.1. The Federal Republic of Germany.

The two interviews involving four interviewees carried out in this section were held in
Cuxhaven, Germany at the headquarters of Germany’s Havariekommando the Central
Command for Maritime Emergency (CCME) and later on the same day at Maritime
Emergency Reporting and Assessment Centre (MERAC), part of the same HQ on April

4, 2006. The specific interviewees are not named in this report.

5.1.1. Introduction.

In 1989 the Dutch-flagged vessel Oostzee found a safe haven in the industrial port of
Brunsbuttel on the west coast of Germany. Questions levelled and discussions taken in
the German state Schleswig-Holstein’s regional parliament on this issue highlighted the
importance of specially equipped places of refuge capable of handling the transference of
chemicals and dangerous goods (personal communication, April 4, 2006). The chemical

Epichlorhydrin was being shipped by the vessel at the time (Bonn Agreement, 2006).

A number of other incidents have added to developments in the German debate. The case
of the Pallas, nine years later in 1998 was investigated by the Maritime Court in
Cuxhaven in August 1999 concluding that “the concerned Danish authority was not fully
aware of the seriousness of the incident and thus the German National Reporting Centre
was not informed satisfactorily about the dangerous situation, when the abandoned ship
drifted southerly towards German waters” (Bonn Agreement, 1999) gesturing towards
increased international cooperation and training in complex maritime emergency
situations. The resulting report from the Maritime Court concluded that information on
ports of refuge with clarified rights of access under national and international law should
be made available (Jenisch, 2005, p. 472).

The Baltic coast has also had its share of incidents. On March 29, 2001 the Baltic Carrier
and the Tern collided causing oil slicks to coast onto the Danish islands of Bogoe, Moen
and Falster affecting a 50 km stretch of coastline. Whilst the Tern continued onto

Rostock under her own engines for repairs and the Baltic Carrier was lightered at sea and
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later towed to a repair yard. The investigation into the incident undertaken by HELCOM,
highlighted the importance of international cooperation (in line with the IMO
Guidelines), praising the level of collaboration between the German, Swedish and Danish
authorities. However, the incident itself illuminates the applicability of the term Place of
Refuge as opposed to the now dated term Port, a distinction that was made official in the
IMO Maritime Safety Committee in 2001 (Roman, 2005, p.121) and one presently used
in Germany and derived from the German Notliegeplatze (personal communication, April
4, 2006):

“The good relations established through the Danish Armed Forces' participation in the
different international forums, including The Helsinki Commission, The Bonn
Agreement, European Commission and the Copenhagen Agreement and the particularly
good relations with the German and Swedish Environmental Protection Authorities, were
crucial to the success of the operation” (Helsinki Commission, 2002).

To date, Germany has decided not to make available the geographical position of its
places of refuge on the public domain and if such specific demands were made at the EU
level, objections would be levelled from the German national state (personal
communication, April 4, 2006). The difficulties and simplicities encumbent in this
standpoint are the following. As is the case in the United Kingdom any area along the
German coastline could be used as a place of refuge. In the case of the Oostzee, for
example, the most efficient method of cargo transferral was used in a port environment.
A case-by-case approach is preferred, the logic of which presents itself at the CCME.
According to a CCME official:

““This harbour protects its vessels from the strong currents on the Elbe and is situated in a
comparatively densely populated area. It stands to reason that a gas carrying vessel
experiencing manoeuvring difficulties would not necessarily be brought into Cuxhaven —
the risks to the local population would be far too high. A multitude of different aspects

must be taken into consideration before refuge operations can take place, which is where
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highly developed contingency planning comes into operation.”” (personal
communication, April 4, 2006).

The point is also made that local resistance to any public list of places of refuge could

conceivably undermine recovery operations.

5.1.2. Chain of command.

At present the CCME in Cuxhaven and within that organisation the MERAC together act
as the MAS. The Head of the CCME has overriding authority on the designation of
places of refuge deriving from the National Agreement Chapter 7 although interestingly
has no jurisdiction over Hamburg, the details and reasons for which are outlined in the
same agreement in Chapter 6. It is the Head of CCME then that has access to the
inventory of places of refuge but as mentioned previously these have not been made
available on the public domain (personal communication, April 4, 2006).

5.1.3. Cooperation with neighbouring states.

Germany is part of the SweDenGer network that dates back to an agreement made in
November 2002 between Denmark, Sweden and Germany and deals with cooperation in
combating pollution by oil or other dangerous substances. This trilateral agreement
comprises in part of a bilateral component, the Denger Plan. In those parts of Denmark
and Germany that are situated in the western part of the Baltic Sea, the Swedenger Plan
takes precedence and therefore supercedes the older Denger Plan which was concluded
on 14 September 1982 and the substance of which is to provide for German-Danish
cooperation in light of incidents occurring along the border between the two states. It is
divided into two zones namely the Quick Response Zone consisting of Flensborg Fjord,
Sonderburg Bay and the Vadehavet and the Exterior Zone consisting of all other border
areas. Whilst it has served its purpose well since the 1980s, the existence of the Denger
Plan is somewhat doubtful in that the new Dengerneth Plan is presently under discussion
between the governments of Denmark, Germany and the Netherlands and when finally

concluded will supercede the Denger agreement (Soevaernet, 2006).
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Germany is also a member of the Bonn Agreement, an international agreement between
North Sea states. Since in Germany’s case however the area of operation does not cover
any area that has been defined for the purposes of this paper as part of the Baltic Sea it
will not be covered here. A cooperation agreement also exists with Poland and Germany

is instrumental in many initiatives within HELCOM.

5.14. Financial warranties.

The existing IMO Conventions as described in the Annex apply.

5.2. The Kingdom of Denmark.
The interview carried out for this section was held at the Danish Environmental
Protection Agency, a branch of the Danish Ministry of the Environment in Copenhagen,

Denmark on April 6, 2006 with Mr. lvan Andersen, Head of Section.

5.2.1. Introduction.

I. Andersen points out that due to its geographical position Denmark acts as the
bottleneck of the Baltic with approximately 60,000 vessels passing through its waters
annually, with only 4,000 taking a pilot (personal communication, April 6, 2006).
Perhaps due to this enormous density coupled with the sandy nature of the coastline in
the past refuge was often found before the authorities had any chance to allocate a place
of refuge (Liljedahl, p.456, 2006). Denmark has not been without its share of incidents
with the Pallas in 1998 and the Baltic Carrier collision with the Tern in 2001 providing
cause for both concern and, in the case of the latter, optimism as regards successful clean-
up operations (White, 2002, p. 51).

However, it was perhaps the most recent incident involving the Fu Shan Hai and Gdynia
on May 31, 2003 that really accelerated the Places of Refuge issue in Denmark. Amidst
arguably unfair popular claims from Sweden at the time that the Danish response to the
incident could have been handled more professionally (Liljedahl, 2006, p. 458) and
extensive media coverage especially in the south of Sweden (Fu Shan Hai lacker
fortfarande olja, 2003) the ghosts of the past have been re-envisaged in an exchange from
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the Swedish Ministry of Transport to their Polish counterparts regarding the re-routing of
Polish oil and chemical tankers to the north of Bornholm, the general area of the Fu Shan
Hai — Gdynia collision. The following press release was made available in June 2006 by

the Swedish Parliament (translated from Swedish by the author):

“We fear that this Polish policy will lead to increased congestion in an area which
accounts for the most heavily trafficked waters along the south coast of Sweden. Linked
to this is the increased risk of collision ... we all have recollections of the collision
between the bulk carrier Fu Shan Hai and the cargo carrier Gdynia in 2003. If the weight
of traffic is permitted to increase in this area the chance of a new collision increases. It is
our hope that in discussions with Poland we can come to an agreement that takes into
account both the (environmentally protected) special areas as well as the traffic situation
in the southern Baltic area, whereby one special area is not protected at the expense of
another” (Messing & Bjorklund, 2006).

As arguably the forerunners of the EU Baltic states in terms of public designation of its
places of refuge, Denmark made its plans available to the Commission by 30 June 2003
and on 4 February 2004 it made public the now within the industry well-known “Danish
designated places of refuge January 2004” chart depicting 22 places of refuge around the
Danish coast including both those for ships with high pollution potential and those with
low potential, thereby complying with the provisions of the EU Directive 2002/59/EC. 1.
Andersen notes that at the time of interview none of these pre-designated 22 places of
refuge, consisting of both ports and roadsteads or anchorages had been used, and that
other ad hoc sites were also possibilities in the event of any requirement. The list then is
not final and can be altered in the future in response to changing trade patters or for

example, new oil platforms being built (personal communication, April 6, 2006).

I. Andersen further makes the point that the designation of the 22 places of refuge came
as a result of work carried out in a Working Group consisting of personnel drawn from
five departments: the Danish Environmental Protection Agency, the Danish Forest and
Nature Agency, the Danish Maritime Authority, the Danish Defence Command and the
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Royal Danish Administration of Navigation and Hydrography (personal communication,
April 6, 2006) which in August 2003 preliminarily drew up a list of environmental areas
that were not to be used as well as other possible ad hoc areas. Special areas of
conservation for bird life were therefore avoided (Redegoerelse fra Miljoestyrelsen, 2004,
p. 24). Whilst this original plan was considered favourable in that areas of environmental
concern were to be avoided it was thought that the ad hoc nature of designation would not
afford optimum response and a more structured approach was undertaken. Finally, I.
Andersen points out that all of the designated 22 places of refuge were decided upon with
cooperation and consultation with local communities, harbours, environmental
organisations as well as shipping interests. In all cases also a contingency plan has to be
in place keeping in line with the IMO Guidelines, these contingency plans are now
finalised and work is starting on creating a computerised version linking the various

sectors of each place of refuge (personal communication, April 6, 2006).

I. Andersen adds that in the consultations with the local communities the main concerns
from the local level were of compensation to the local community for any salvage
operation and whether the reputation of the harbour, if used, would be tarnished by

negative media (personal communication, April 6, 2006).

5.2.2. Chain of command.

According to 1. Andersen the head of the chain of command is based in Aarhus at the
Admiral of the Danish Fleet or Soervaernets Operative Kommando (SOK) on Jutland and
information regarding allocation of places of refuge is channelled here through the
MRCC. Based at SOK a team of one of six former Naval Captains in contact with the
Ministers from the three ministries of Defence, Environment and Trade is constantly in
position to deal with ships in distress requiring a place of refuge. The team that works
upon this designation at any one time is one of the team of six Naval Captains, the regular
Aarhus surveillance team, SAR Sea, SAR Air and there is also contact with the three
Ministers. The ultimate responsibility for designation of a place of refuge is the Captain’s

- one of six on duty at any one time (personal communication, April 6, 2006).
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I. Andersen adds that in the likely scenario presented in the correspondence to potential
interviewees the MRCC would become aware of the condition of the situation via either a
direct call from the vessel, or in the Great Belt by the vessel traffic service. The MRCC
could also receive the ship’s position by means of the SHIPPOS system or other
surveillance air and sea craft. The call from the ship in distress is primarily dealt with by
the surveillance team and the RCC which together form a team to solve the problem in
hand. If the situation deteriorates and the designation of a place of refuge has to be
considered, the Naval Captain on duty is called in and contact is made with the three
ministries. The final decision is made on a team basis but the final authority and
responsibility is that of the Naval Captain’s (personal communication, April 6, 2006).

5.2.3. Cooperation with neighbouring states.

Denmark is a member of the Swedenger cooperation as outlined in the preceding section.
According to I. Andersen there is also planned development within Helcom for a network
involving databases in Sweden, Germany and Denmark in a linked computerised system,
an international version of the national version similar to the one being developed in
Denmark which includes data from all 22 Places of Refuge. If this is finalised a trilateral
database including the contingency plans and all relevant details of possible places of
refuge, environmental areas, rescue services and other information will be directly
available to any three of the Swedenger states, thereby enabling more effective steps to
be taken in the event of a trilateral designation of a place of refuge. Work is to continue

on this plan during the summer of 2006 (personal communication, April 6, 2006).

5.2.4. Financial warranties.

I. Andersen notes that Denmark opposed the proposed COPE Fund which was put
forward as part of the EU’s Erika packages the reason for this being that it wasn’t thought
correct that citizens of the European Union should be forced to compensate for actions
that could be taken by non-European Union personnel (personal communication, April 6,
2006).
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Denmark is however party to a number of conventions and protocols as outlined in the
Annex with IOPC and CLC funding expressed as particularly important. I. Andersen also
makes the point that the Danish state would intervene financially in the event of any

major incident (personal communication, April 6, 2006).

5.3. Conclusion

According to 1. Andersen, the IMO Guidelines were already present in existing Danish
legislation passed in 1993, there being therefore no need to create any new law in this
respect (personal communication, April 6, 2006). In paragraph 43 of the National
Maritime Law (Lov om beskyttelse af havmiljoet, 1993) here, translated from Danish and
summarised by the author, it is stated that the Minister of the Environment can stop a
vessel from continuing its voyage through Danish waters or can enforce strict regulations
to be followed in that voyage dependent on other restrictions which are present in
paragraph 58 of the same Act which in its turn generally deals with exceptions including
the jettison or dumping of cargo in order to save human life or the taking of all possible
measures to limit the extent of the damage done to the ship, aircraft or platform in
question. In the explanatory note to Paragraph 43 mention is made of the authority
provided to Danish authorities to take control of Danish flagged vessels in all waters and
of foreign flagged vessels in cases in line with the 1973 Protocol to the MARPOL

Convention if pollution at sea occurs or is imminent.

As regards contingency plans, also fundamental to the Guidelines, as mentioned, work is
being carried out on paper-based plans that are presently in the process of being
converted to computerised versions available by download and the even wider task of
linking these databases to the Swedenger network has been mentioned, illustrating very
important interaction between the two states on the cooperation field. As regards the EU
Directive, note has been made of Denmark’s punctual adherence to the deadline for
submission of plans for designation and on 4 February, 2004 she announced the places of
refuge thereby coming in line, in time, with the provisions of 2002/59/EC. As regards
Germany, who also submitted to the Commission in time (Jenisch, 2006, p. 478), the
IMO Guidelines are present in NLPV (Notliegeplatzverinbeirang).
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The Kingdom of Sweden and the Republic of Finland.

5.4. The Kingdom of Sweden.

The interview carried out for this section was held at the Swedish Coast Guard
Headquarters in Karlskrona, Sweden on May 3, 2006 with Commodore T. Fago,
Commodore of the Response Department.

5.4.1. Introduction.

According to T. Fagd there are three main bodies in Sweden that deal with the
designation of a place of refuge. These are the Swedish Maritime Safety Inspectorate
(SMSI or “the Inspectorate’) which is a division of the Swedish Maritime Administration
(SMA) based in Norrkdping and the Swedish Coast Guard (SCG) based in Karlskrona.

The SMA deals primarily with matters involving Search and Rescue (SAR), and the
Inspectorate, working within it deals with ships threatening to pollute or actually
polluting Swedish waters. As regards the SCG, this unit deals primarily with combating
pollution from ships. The relationship is then tri-polar and attempts to accommodate the
provisions of 2002/59/EC and the IMO Guidelines have worked within the framework of
this situation (personal communication, May 3, 2006).

A history of developments in Sweden as a result of 2002/59/EC should therefore be read
with the existing relationship in mind. On February 17, 2003 in an exchange between the
Inspectorate and the Commission (SMSI, 2003), mention was made of existing Swedish
legislation in force that could conceivably be linked to the places of refuge issue. Two
Acts along with their accompanying Ordinances were mentioned, the Rescue Services
Act (1986:1102) and its accompanying Ordinance (1986:1107) and the Pollution
Prevention Act (1980:424) and its Ordinance (1980:789). The conclusion drawn on the

former Act and Ordinance, by the Inspectorate itself was the following:

“...it can be concluded that the Rescue Services Act (and Ordinance), the aim of which is
to set up a regulatory framework for society’s rescue services, has not had in mind the
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situation where a place of refuge is needed for a ship in distress (as this situation is
reflected in IMO’s Guidelines and EC Directive 2002/59/EC)” (SMSI, 2003).

It goes on to mention that the Act is limited to SAR situations and where the environment
is at risk, when oil or other harmful substances have been discharged in certain sea areas.
The overlying conclusion is drawn however that not even in situations whereby a place of
refuge would be sought in SAR situations would the Act or Ordinance be able to fully
cater with the situation. Consideration must also me made here to the fact that according
to the Guidelines in a situation where safety of life at sea is involved the SAR Convention
shall apply and take priority over the Guidelines.

Attention is then turned to the Pollution Prevention Act where special attention is
afforded to Chapter 7 Section 5 that deals with measures that can be taken against a ship
that is about to discharge oil or any other harmful substance or where it is feared that

such a discharge is imminent. It is pointed out however that:

“this Act does not have provisions corresponding to those in the Rescue Services Act
about the right to use the property of others and the right to compensation... A decision
according to Chapter 7:5 is taken by the SMA or, in cases where urgent measures are
needed and this decision cannot be waited for, by the SCG. A decision by the SCG shall
immediately be submitted to the SMA” (SMSI, 2003).

A revision of the existing Swedish legislation was therefore required and mention was
made of the possible addition to the Pollution Prevention Act provisions corresponding to
those of the Rescue Services Act regarding the use of the property of others and of the
right to compensation thereby adapting them to the places of refuge situation. The need
for a clarification of responsibilities in this tri-polar relationship was the underlying
message, the core to this challenge being the rights of local coastal communities in
Sweden to independent decision-making. To broaden on this last point, it is the role of
the local community’s Harbour Master and of the local community’s jurisdiction over
their respective harbour areas that acts a bone of contention in discussions of
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responsibility. The roots of local authority power lie in the Fire Act 1974:80 (Brandlagen
1974:80) where it is stated that the a 300-metre limit outside areas where oil is loaded or
discharged comes under the jurisdiction of the local community. Interesting to note is that
life-saving responsibilities are not covered in this Act since it deals with fire and not
SAR.

According to T. Fago, the next stage in this process came later on in 2003 when the SCG
and SMA suggested in writing to the Swedish Ministry of Industry that amendments
should be made to present Swedish legislation regarding places of refuge and the chain of
responsibility that should exist (personal communication, May 3, 2006). The amendments
suggested included the rescue commander in charge or the responsible authority being
given the necessary executive authority to decide upon a suitable place of refuge for a
ship in distress, as this decision should be taken on a case-by-case basis, bearing in mind
the prevailing circumstances such as type of ship and the sea state. As a result of this
communication, on May 27, 2004, the SCG and SMA were together presented with the
task of carrying out a study to this end. The reasons given by the minister, U. Messing
and the responsible government official, J. Meri, being the following (translated by the

author from Swedish):

“In light of the several major incidents involving oil tankers in European waters in recent
years, and with respect to the EU Vessel Traffic Monitoring Directive, the Swedish
government is keen to promote a study into as to how ships in distress can be
accommodated in the most efficient manner. Within this the division of responsibilities
between state and local authority (kommunal) rescue services should be studied and
suggestions made as to whether procedures should be changed to avoid any practical
problems occurring in the event of any sea or environmental rescue service action. In
addition, suggestions are invited as to how improvements could be made within the scope
of the Pollution Prevention Act (1980:424) regarding pollution from ships” (Regeringen,
2004).
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Research for the study was to be carried out by the SCG and SMA together and
suggestions for improvement leveled by them. Additionally a risk analysis involving the
potential effects of the introduction of any suggestions was also asked for. The report was
also to include the economical consequences for both state and local level as well as the
effect that any changes would have on the local government legislative machinery. In that
any decisions made would have a direct impact on local authorities the SCG and SMA
were asked to carry out the study in cooperation with the Swedish State Rescue Service
(Statens Raddningsverk) and the Swedish Local Authority Association (Svenska

Kommunférbundet) (Regeringen, 2004).

The final 28-page report was presented to the Ministry of Industry on February 24, 2005
and included 3 pages from the Swedish Local Authority Association (Sveriges
Kommuner och Landsting) and an e-mail correspondence from Swedish State Rescue
Service (Statens Raddningsverk).

An additional, complimentary report was then asked of the SCG and SMA to expand
upon the possible solutions to the change in the levels of responsibility between state and
local rescue services including the advantages and disadvantages of any altered
delineation of responsibilities. Any effect that these would be likely to have on land-
based rescue services should also be considered. Any alternative suggestions to the
amendment of existing legislation should be considered, as well as the introduction of
any new legislation. The working group was also asked to clarify the economic effects
that a restructuring of the division of responsibilities would have at both state and local
authority level and recommend how any change would be financed. A more thorough
analysis of changes in legislation was also called for along with an analysis of the results
of meeting and the general cooperation within the working group including input by the
Swedish Local Authority Association (Sveriges Kommuner och Landsting) and the State
Rescue Service (Statens Raddningsverk). The revised deadline for the submission of this
new report was 31 January, 2006 and the final version was submitted by SMA and SCG
to the Ministry of Industry one week early.
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According to the original 28-page report the relationship between local authority and
state rescue services has been addressed on a number of occasions since the 1970s
culminating in the applicable Act of today - the Accident Prevention Act (2003:778).

The conclusions made in the additional report were the following as regards places of
refuge. As regards possible changes to legislation two possible alternatives were
mentioned — one from the SCG and SMA and another that was present in the original
report by the Swedish Rescue Service, but for the sake of compromise the following was
presented to the Swedish Ministry of Transport. It was suggested that this paragraph
should be inserted after Chapter 4 Paragraph 3 of Accident Prevention Act (2003:778),

and is translated from Swedish by the author:

“Whichever entity within the sea rescue services that leads a safety operation shall make
the decision as to whether a vessel can receive refuge in a harbour. In which case the
Head of the state rescue services who is responsible for the operation, without being
bound by other regulations regarding responsibility for rescue operations, shall be

responsible for the continued operation as regards any vessel” (Kustbevakningen, 2006).

For Chapter 4 Paragraph 5 of the Accident Prevention Act the following similar addition

was suggested (again, translated by the author):

“Whichever entity within the environmental protection at sea services that initiates a
safety operation shall make the decision as to whether a vessel can receive refuge in a
harbour. In which case the Head of the state rescue services who is responsible for the
operation, without being bound by other regulations regarding responsibility for rescue
operations, shall be responsible for the continued operation as regards the vessel or any
discharge from it”(Kustbevakningen, 2006).

The point was also made that the main problem area was the determination of a place of

refuge with respect to state and local authority waters and areas of responsibility. The
delineation made between these two was that whichever authority starts or initiates an
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operation, be it state or local authority, should see that operation through to its
conclusion. Therefore, hypothetically if a vessel on fire needs to be taken from a harbour
to another place of refuge then the local authority rescue service that started the operation
shall see that operation through to its conclusion, likewise a vessel at sea outside local
authority waters shall be able to be directed into a harbour by state rescues services
(either SCG or SMA based) and the operation shall be concluded by that service in the
harbour although the harbour traditionally comes under local authority rescue service
jurisdiction. The logical conclusion of this is that local rescue services should maintain
their responsibility of dealing with fires in harbours. Cooperation between local and state
rescue services is a given in this relationship and the point was made that all rescue
entities would be able to work together to deal with any rescue situation and wherever the

final responsibility lay.

The situation with this report is that it is presently being discussed at government level. In
e-mail correspondence with the Ministry of Industry it was concluded that the report
received from SCG and SMA had been revised and had received a new identity (Diary
Number F62006/1264/C1V). The correspondence stated that at that time, July 7, 2006 the
entire issue was being overlooked by the Ministry of Defence’s Civil Defence Section
with the Ministry for Industry’s Transport Section also involved in the work on
F62006/1264/CIV (a confirmation of this information was received by electronic mail on
23 August, 2006 from the Departmental Secretary of the Ministry of Defence Civil
Defence Section). It was mentioned further that the Ministers of Transport of the
European Union had on June 8-9, 2006 agreed on the wording of the Amendments to
Directive 2002/59/EC, the next step being that the Council of Ministers and the European
Parliament would together agree upon the agreed changes. Much will depend on the
results of the Amendment to 2002/59/EC in the formation of Swedish policy as regards
places of refuge. The notion of places of refuge and whether these must be pre-designated

and named is perhaps the most important issue of all.

As regards final changes to present Swedish legislation Directive 2002/59/EC has led to
Amendment 2004:416 of Ship Safety Act Fartygssakerhetslagen (2003:364),
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Amendment 2004:415 of Ship Safety Ordinance Fartygssakerhetsforordning (2003:438)
and amendments to the SMA’s: Regulations and General Advice Foreskrifter och
allmanna rad (SjoFS 2004:8) from January 1, 2006 now termed SjOFS 2005:19.

As mentioned above, work is also underway with amendments to the Accident
Prevention Act (2003:778), the report presented to the Swedish Government suggesting
amendments to clarify responsibilities between the state, local authorities, private ports,
harbours and harbour masters as opposed to those responsibilities of the SMA and SCG.
As this has not yet been finalised there today exists no formal arrangement between local
government authorities or communities and the SCG or SMA (SMSI) as regards the

allocation of places of refuge.

5.4.2. Chain of command.

In correspondence from the Inspectorate to the European Commission (on February 14,
2006) entitled Follow-up of the Implementation of Article 20 of 2002/59/EC information
was provided clarifying Sweden’s stance on the places of refuge issue. The authority
formally designated to receive alerts and requests is pointed out as the Swedish MRCC
based in Gothenburg which is part of the SMA and if called upon performs the function
of a MAS. It is a state organisation and has a radio listening watch all day, every day,

throughout the year covering the Swedish SAR area.

In point 2 of the letter the relationship between the SCG and the Inspectorate within the
SMA is pointed out:

“The Swedish Maritime Safety Inspectorate is responsible for providing a place of refuge
to a ship in distress. If the ship is causing pollution or there is an imminent danger that it
will cause pollution, the Swedish Coast Guard may, according to the authority vested in it
by law the law (2003:778) on protection against accidents also provide a place of

refuge”(Swedish Maritime Safety Inspectorate, 2006).
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Any call made to the MRCC is taken by the operating crew and if this call involves a
request for a place of refuge a senior ship surveyor with experience of ships in distress
joins the team. The Director of Maritime Safety at SMSI delegates the authority to the
senior ship surveyor to make decisions regarding designation and he is assisted if
possible by another senior surveyor who boards the stricken vessel. The final
responsibility for the entire operation for a ship in distress however is the Director’s. The
assumption here is that this logic applies if the SCG takes control of the situation
although this is not strictly pointed out in the correspondence apart from the introductory
reference to the 2003:778 Prevention of Accidents Act mentioned above. Much here, it
must be said, depends on the work going on at the EU level as regards the amendments to
2002/59/EC, Swedish legislation likely to come strictly in line with it, and with the work
presently under way as regards the SCG/SMA and Swedish Rescue Service report likely

to mirror developments.

As regards the actual places of refuge, Sweden uses a case-by-case system and the
potential areas of use are not on the public domain. It “has decided not to make up a list
of places of refuge but has rather decided to use protected anchorages listed in the
Swedish Pilot and the Swedish charts and ports” (Swedish Maritime Safety Inspectorate,
2006). Further on in the correspondence mention is made of Sweden’s largely
archipelagic coast and the relative simplicity with which it is to find a place of refuge. T.
Fagd makes the point that following a meeting on May 22, 2006 between the Heads of
SCG and SMSI two or more places would be named as possible examples of places of
refuge (personal communication, May 3, 2006) although the preparatory work on the
publication of this information at the time of writing has not yet been completed. Sweden
it seems largely follows the UK’s stance of a case-by-case approach as regards the

allocation of places of refuge.

5.4.3. Co-operation with neighbouring states.

Apart from acting within Helcom’s committees and various exercises Sweden has
developed a trilateral relationship with Estonia and Latvia, the Swedish contact for this
network based in Karlskrona at the Coast Guard Headquarters. Cooperation is also

39



carried out with Finland in the Gulf of Finland, and Sweden has an important role to play
in the SweDenGer network particularly in light of Danish led plans to create a places of
refuge computer network between the three states. Other important international
agreements that Sweden is signatory to include the Copenhagen Agreement of 1969
between Sweden, Norway and Denmark and the Bonn Agreement, which due to its

geographical limits operates outside the area defined as the Baltic in this paper:

5.4.4. Financial warranties.
As mentioned in the correspondence from the SMSI to the Commission, a lack of

financial warranty does not affect the designation of a vessel to a place of refuge:

“Financial guarantee and liability procedures do not form part of the decision making
process when a ship is to be brought to a place of refuge. If a ship needs assistance, this is
rendered and financial and liability matters will have to be resolved afterwards. This ... is
in the spirit with the proposal for the amendment of the directive” (Swedish Maritime
Safety Inspectorate, 2006). Otherwise the IOPC Fund and the CLC Convention apply,
although there is no specific Swedish national law in this respect. It should be mentioned
also that all vessels in Swedish waters require protection and indemnity coverage.

5.5. The Republic of Finland.
The interview was held at the Finnish Environment Institute (SYKE) Headquarters in
Helsinki, Finland on June 6, 2006 with Mr. Kalervo Jolma, Head of Unit, Expert Services

Department: Environmental Damage Division.

5.5.1. Introduction.

Chapter 6 of the Finnish Prevention of Pollution from Ships Act dating from 16 March
1979 outlines the Finnish Environment Institute (SYKE) as the competent pollution
response authority (SYKE, 2003). According to K. Jolma the General Director of SYKE
may delegate the responsibilities of granting a vessel a place of refuge to the Duty Officer
in charge who has the authority to order a vessel to a place of refuge by means of
working through a checklist (personal communication, June 6, 2006). The Finnish State
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compensation fund is an important factor here since not only is it the first of its kind in
the Baltic but it is also serving as a spill-over effect in being used as a model for the

developing Estonian model.

5.5.2. Chain of command.

According to K. Jolma the information flow in a distress situation the MRCC or MRSC is
the authority that receives the first information of a vessel in distress if the vessel asks for
assistance. If however, the vessel finds itself in trouble but does not ask for assistance it
would be monitored and if not, the MRCC/MRSC or VTS centre will monitor the
vessel’s actions and make contact with it if it is seen to be acting in an incorrect manner.

In either case the SYKE will be contacted (personal communication, June 6, 2006).

Contact is then made with one of the SYKE’s Oil Duty Officers, of which there are three
working on shift with one always available. Each has constant computer access to a GIS
map application (Environmental Atlas) including oil drifting models and also with
Internet and e-mail access. Decisions on the allocation of a place of refuge are based
upon reference to a checklist and the Environmental Atlas which involves a sea chart
including protected areas for example Natura 2000, IBA, national parks, water intakes,
nuclear power plants and response vessels (SYKE, 2006, pp. 8-9). K. Jolma explains that
oil spreading risk scenarios can also be imported to overlay with other GIS data, and as
with its neighbour Sweden, and for similar reasons with regard to the archipelagic coast,
there are no pre-designated places of refuge and allocation is performed on a case-by-
case system the decisions for which are based to a very great extent on environmental
concerns, the work on the GOFMEC project being of importance in this respect (personal

communication, June 6, 2006).

5.5.3. Co-operation with neighbouring states.

Finland plays a major role in cooperative action within HELCOM, where points of
contact have been established and operational procedures for assistance and information
exchange formed. K. Jolma notes that Finland also has bilateral agreements with Estonia,
Russia and with Sweden (personal communication, June 6, 2006), and is party to the
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1969 Copenhagen Agreement with Sweden, Norway and Denmark. As mentioned above
it also cooperates with the Russian Federation and Estonia in GOFMEC.

5.5.4. Financial warranties.

As regards compensation Finland is a party to the IOPC Fund and the CLC Fund. It has
also formed a national fund termed the Finnish Oil Pollution Compensation Fund which
was established by the FOPC Fund Act (1406/2004) and the Governmental Decree on the
FOPC (1409/2004) (Jolma, 2006). This is an extra budgetary governmental fund which is
administered by the Ministry of the Environment and all decisions are taken by the FOPC
Board which consists of a personnel of two working in government service. Only Estonia

as shall be seen later has considered this type of national fund in the Baltic Sea area.

5.6. Conclusion.

As regards the Swedish Constitution with regard to local authority and state rescue
services and the relevant spheres of responsibility that this encompasses, changes were
needed to clarify the structure of the delineation of responsibility. In particular, attention
needed to be focused on the role of the harbour master with regards to the legal sphere
under the Fire Act 1974:80 (Brandlagen 1974:80) contra state rescue service
responsibilities. Realising this the SCG and SMA contacted the Ministry of Industry with
a suggestion for the amendment of laws governing the responsibilities and after being
asked to supplement their final report this matter is now in the hands of the Ministry of
Defence. This matter then is work in progress. Simultaneously, work is still going on at
the European level on the amendments to Directive 2002/59/EC and although a Final
Version of the Third Maritime Safety Package was made available on November 23,
2005 along with the accompanying annex including a Commission Staff Working Paper
(Commission of the European Communities, 2005), as yet since nothing has been
finalised, all any state has to go by are the proposals to the amendment of the Directive

and the IMO Guidelines themselves.

In the case of Finland, its compatibility of laws allowed for an easier transition from pre-
Erika to the present day situation. Its legislation passed in 1979, the Finnish Prevention of
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Pollution from Ships Act, irons out any potential conflicts of interest in outlining SYKE
as the competent pollution response authority. We can see also that of all the Baltic states
Finland has perhaps come furthest in the field of national compensation measures, its
own system being termed the Finnish Oil Pollution Compensation Fund and formalised
under the FOPC Fund Act (1406/2004) and the Governmental Decree on the FOPC
(1409/2004). The two countries cooperate in diverse manners having a bilateral,
quadlateral (through the Copenhagen Agreement) and multilateral (HELCOM)
agreements. Cooperation, collaboration and discussion are also manifested through
Interreg projects such as Baltic MaSTER and interregional organisations such as the
CPMR.

The Republic of Lithuania and the Republic of Poland.

5.7. The Republic of Lithuania.

An interview was held at the Headquarters of the Lithuanian Maritime Safety
Administration in Klaipeda, Lithuania on June 15, 2006 with Mr. R. Tarasevicius,
Deputy Director of the Administration and Mr. J. Karalavicius, Deputy Head of the
Maritime Search and Rescue Co-ordination Centre.

5.7.1. Introduction.

In correspondence with the European Commission the Lithuanian Maritime Safety
Administration, on 12 September, 2005 wrote a three-page description of Lithuania’s
stance on the implementation of Directive 2002/59/EC. It is pointed out that the
Directive, repealing Directive 93/75/EC had been implemented by the Order No.- 3-333
of the Minister of Transport and Communications of the Republic of Lithuania
(hereinafter termed the Order) “as well as by other normative documents mentioned in
(the) letter” (LMSA, 2005).

According to R. Tarasevicius in order to accommodate the implementation of the

Directive, and in particular of Article 20, the Minister of Transport and Communications
formed a Working Group comprising of industry and government representatives from
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eleven different agencies and departments whose task it was to suggest potential places of
refuge and draw up a draft of appropriate legislation along with the plans that could be
used to accommodate ships in distress in Lithuanian waters (personal communication,
June 15, 2006).

5.7.2. Chain of command.

Again, according to R. Tarasevicius the decision making process and the national
authorities that are involved in it are defined in the Order. In the familiar manner, the
body authorised to receive a vessel’s request for a place of refuge in the Lithuanian
territorial sea or the economic exclusive zone is the MRCC. Upon receiving this alert the
MRCC will then immediately contact the Head of the Lithuanian Maritime Safety
Administration, the Head of Klaipeda County Governor’s Administration, the Harbour
Master of Klaipeda State Seaport Authority, the Klaipeda Region Environmental
Protection Department and the Senior Specialist of the Coast Guard District of the State
Border Guard operating under the Ministry of the Interior of the Republic of Lithuania
(personal communication, June 15, 2006; LMSA, 2005, p. 2).

The MRCC plays a leading role in that in cooperation with the bodies named above, it is
responsible for the risk assessment and evaluation of the particular case in hand, which
involves assessment of the seaworthiness of the ship involved, the risk to safe navigation,
the risk to human life on board the vessel and the likely level of any pollution. It is

pointed out in the correspondence to the Commission that:

“Under Clause 5 of the (Order No.- 3-333) Rules, the MRCC after initial event-specific
assessment, in cooperation with the Harbour Master (Klaipeda State Sea Port Authority)
and Klaipeda Region Environmental Protection Department shall:

- consult the master of the ship on in initial actions necessary for vessel stability,
buoyancy, etc;

- make an analysis of ship accident particulars and plan to accommodate the ship in a

place of refuge;
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- when appropriate, organize an inspection team to board the ship to evaluate the level of
risk involved” (LMSA, 2005, p. 2).

The list of potential places of refuge are presented in the Order and have been defined by
the Minister of Transport and Communications of the Republic of Lithuania. They are
named as Berth No. 1 - 6 and the outer Roads of Klaipeda Sea Port (LMSA, 2005, p. 2).

In consultation with J. Karalavicius it is made clear that the final decision as to allocate or
to refuse a ship in distress access to the above areas lies with the Director of the
Lithuanian Maritime Safety Administration and it is a decision based upon the outcome
that was received from the MRCC in its event specific consultations. In a specific case
whereby dangerous or hazardous cargo is involved the decision shall be coordinated with
the Harbour Master (Klaipeda State Sea Port Authority) and Klaipeda Region
Environmental Protection Department (personal communication, June 15, 2006; LMSA,
2005, p. 2). R. Tarasevicius concludes that the relationship between the Director of the
Lithuanian and the Harbour Master and the Environment Inspectorate in the case of an
HNS case is that the signatures from the latter two are required before the Director can
send a vessel to a place of refuge. If a place of refuge is not granted the Director of the
MSA will inform the master of the ship but also, perhaps more interestingly, the

competent authorities in neighbouring states (personal communication, June 15, 2006).

5.7.3. Co-operation with neighbouring states.
Lithuania is operative within HELCOM?’ s South-east region.

5.7.4. Financial warranties.

Referring once again to the Order (LMSA, 2005, p. 2), Clause 10 states that once the
access for a ship in need of assistance is granted, the ship owner shall cover all expenses
and damages in relation to this granted access and must also take into account all

appropriate insurance and financial guarantee requirements.
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Reference to the list of IMO Conventions will show the compensation and liability
related conventions to which Lithuania is a party. In the correspondence dated 12
September, 2006 it was stated that there were plans by the Lithuanian Government to
ratify the IOPC Fund Protocol 2003, the LLMC Protocol 1996, HNS 1996 and the
Bunkers Convention 2001, all of which should be ratified by the first quarter of 2006.

5.8. The Republic of Poland.

The interview was conducted in the Harbour Master’s Office in Swinouscjie, Poland on
April 28, 2006 with J. Osadowska the Deputy Harbour Master, Capt. J. Filoda the
Harbour Master and D. Korczynska the Head of International Cooperation, Maritime

Office in Szczecin.

5.8.1. Introduction.

The Polish coast consists of three coastal regions, each bearing responsibility for the
allocation of the places of refuge within its sphere, the focus for interview in this thesis is
the government office at Szczecin and the Harbour Master’s Office at Swinoucsjie.
Information was later requested from the two other sea areas in Poland namely Gdansk
and Slupsk although no interviews were arranged. The information provided below is a
partly summarised account of an unofficial translation of “Regulation No.1 of the
Director of the Maritime Office in Szczecin of 1st March 2006 on Determining the Plan
for Providing Places of Refuge for Ships in Distress in Polish Sea Areas” (hereinafter

termed the Regulation) provided by the Maritime Office in Szczecin.

The relevant legislation that deals with the allocation of places of refuge within this
region is as mentioned the Regulation, which states that the VTS acts as MAS and
thereby fulfills the requirements in the IMO Guidelines A.950 (23). As regards the
hierarchy of command the Director of the Maritime Office in Szczecin (DMO) has the
ultimate responsibility for sending a ship a place of refuge within that region. This
responsibility is however interlinked in a chain that involves the DMO cooperating with
the West Pomeranian Voivode (WPV) which is a regional governing body much like the

Kommuner in Sweden or perhaps more appropriately the L&ander of Germany, the
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regional inspector for the planned place of refuge, the Master of the vessel in distress,
SAR services, the State Fire Brigades, the State Navy and the VTS itself. If any particular
operation involves two or more regions then it is the Director of the Maritime Office of
the region that contains the ultimate place of refuge that will bear responsibility for the
operation, responsibility therefore travelling with the vessel across the area boundary
(Maritime Office in Szczecin, 2006).

5.8.2. Chain of command.

In the event that a vessel is in need of a place of refuge the familiar channels of
contacting the VTS or a coastal radio station are used. Once this call is received the
DMO as well as SAR services are contacted. The DMO will then notify three separate
parties of the initial intention to send the vessel to a place of refuge - the responsible
Minister, the WPV by means of the Rescue Coordination Centre, and the regional
inspector for the planned place of refuge. After consulting the WPV, the DMO may call
for expert help from a team of experts which consists of the responsible Harbour Master
or Harbour representative or representative for the place of refuge, the Voivode
representative, the SAR services, the Coastguard representative, the Polish Navy staff
representative, the Fire Department representative, and the Meteorology and Water
Economy representative (Maritime Office in Szczecin, 2006).

The DMO then bases the decision to allocate the vessel a place of refuge on the ‘National
Plan for Fighting against Threats and Pollution at Sea’ as well as the opinion of the
representative of the local authority or Voivode. Once a decision has been made to grant
access to a place of refuge the Director of the Maritime Office then notifies the relevant
Minister for maritime administration, the West Pomeranian Voivode and the regional

inspector for environmental protection (Maritime Office in Szczecin, 2006).

J. Osadowska states that as regards an inventory of places of refuge this is a confidential
document and can only be accessed by the Director of the Maritime Office and the SAR
services. Places of refuge are therefore not on the public domain (personal
communication, April 28, 2006).
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5.8.3. Co-operation with neighbouring states.
Apart from playing an important role within the various fields of activity in HELCOM,

Poland has a bilateral agreements with Germany.

5.8.4. Financial warranties.
As regards financial warranties, Chapter 8 of the Regulation relates to insurance

guarantees it reads:

“A vessel being granted a place of refuge should possess a financial protection certificate
or insurance guarantee, or insurance policy of civil liability covering damages that may
arise, on a guarantee high enough to cover all the damages caused by the vessel”
(Maritime Office in Szczecin, 2006, p. 3).

The contents of the chapter go on to state that in particularly justified cases, the Director
of the Maritime Office in Szczecin may grant a place of refuge to a vessel not presenting
these documents and the final point is made that all costs associated with the granting of a
place of refuge are to be covered by the ship owner. Otherwise the relevant IMO
Conventions apply.

5.9. Conclusion.

The issue of HNS is raised here and is tackled by Lithuania with a requirement for extra
requirements being passed before access can be granted. In the case of Poland we have
seen that it deals with its allocation of places of refuge on a regional basis. According to
J. Piotrowicz of the Maritime Institute in Gdansk, the Szczecin Maritime Authority is
presently one of the two regions (Gdynia being the other) to have finalised its legal
framework as regards places of refuge although in neither case are they on the public
domain. The Slupsk region is presently finalizing its arrangements in this respect
(personal communication, August 28, 2006). Both Poland and Lithuania demonstrate a

state centric top-down approach to the allocation of places of refuge.
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The Republic of Estonia and the Republic of Latvia.

5.10. The Republic of Estonia.
The interview was conducted on June 7, 2006 at the Environmental Inspectorate, Tallinn,

Estonia with Mr T. Roose, Deputy Director General.

5.10.1. Introduction.

According to T. Roose, the Maritime Safety Act of 2005 denotes the responsibilities of
the various units of government operating within the maritime sector in Estonia. There
are three main bodies that should be considered in this context. The Estonian
Environmental Inspectorate bears responsibility for the supervision, and investigation of
violations in all areas concerning environmental protection and the Estonian Maritime
Administration bears responsibility for the investigation of marine accidents for example
collisions. In the case of a collision then, the Maritime Administration would determine
the responsibility for the accident and the Environmental Inspectorate would reclaim the
compensation for the damage caused to the environment (personal communication, June
7, 2006).

Relating to e-mail correspondence received from J. Matso, of the
Estonian Maritime Administration it is evident that the third unit, the Border Guard, is
responsible for combating oil pollution at sea although these apparently overlapping
responsibilities are delineated in Chapter 47 of the Act. Here, it is stated in paragraph 2
that the Government of the Republic shall determine the places of refuge on the proposal
of the Minister of Economic Affairs and Communications and in Paragraph 3 that the
Border Guard Administration has the right to send a vessel to a place of refuge acting
upon the approval of the Environmental Inspectorate and the Maritime Administration
thus exhibiting an interesting tri-partite relationship of authority (personal
communication, May 18, 2006; Liiv, 2006). The publication of the places of refuge is
covered by Paragraph 4 of the same Chapter 47 which states:
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“The Maritime Administration shall enter the specific areas and places of refuge on sea
charts and shall inform the users of waterways of the specific areas and places of refuge

by navigation notices”.

5.10.2. Chain of command.

As mentioned the Border Guard (which operates as part of the Ministry of the Interior)
makes the decision to send a ship to a place of refuge and in doing so must obtain
approval from the Maritime Administration (Ministry of Economic Affairs and
Communications) and the Environmental Inspectorate (Ministry of the Environment).
The Border Guard also acts as the MAS, its role being to organise, conduct and manage
search and rescue operations in the Estonian marine rescue region and to discover,
localise and combat marine pollution. J. Matso makes the point that the places of refuge
are on the public domain and that three ports have been named, they are Muuga, Paldiski
South and Kunda (personal communication, May 18, 2006).

5.10.3. Co-operation with neighbouring states.

A trilateral cooperation agreement exists between Sweden, Latvia and Estonia, and
Estonia is operative within HELCOM. As regards the SAR Convention an agreement
exists between Finland, Russia, Latvia and Sweden.

5.10.4. Financial warranties.

T. Roose mentions that matters involving compensation at the national level are covered
by the National Marine Pollution Abatement Plan. The Working Draft for this Plan was
available on the public domain as from May 2006. It covers the coastal areas, the inland
and territorial seas and the EEZ of Estonia and creates a basis for drafting response plans
for other agencies such as the Maritime Rescue Coordination Centre (MRCC) and the
Joint Rescue Coordination Centre (JRCC) (personal communication, June 7, 2006).

5.11. The Republic of Latvia.

Separate interviews were conducted on April 26, 2006 with Mr. G. Steinerts, Director of
the Maritime Safety Department of the Maritime Administration of Latvia and Capt. A.
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Krastins, Director of the Maritime Department of The Ministry of Transport of the
Republic of Latvia.

5.11.1. Introduction.

As regards the geography of the state, the shallow Gulf of Riga is situated in the
northwest of the country. The capital Riga is situated on the eastern shore of the Gulf, at
the mouth of the River Daugava. Other major cities include Ventspils and Liepaja further
south along the Baltic coast. Each of these areas have been designated as places of

refuge.

5.11.2. Chain of command.

According to A. Krastins, when a ship encounters serious difficulty it makes contact with
the MRCC. The sequence of events which then ensues is that the Duty Officer at the
MRCC will inform the Response Commander (RC) of the MRCC Committee who
assesses the situation. The MRCC Committee is then summoned and the RC informs the
ship’s master that a place of refuge will be granted if written confirmation is received
covering all losses that may be caused to the port, the environment or to third parties. It is
interesting to note here that the MRCC RC has the authority to allocate a place of refuge
without the Committee’s consent if ship in question has not encountered serious
difficulty. In this case the Harbour Master of the port to be used as a place of refuge will
be informed directly by the Rescue Coordinator (personal communication, April 26,
2006).

As regards the inventory of places of refuge, these have been published in the
Regulations of Cabinet of Ministers, 2005 and are listed as follows: The Port of Liepaja,
Liepaja Port anchorage L3, Port of Riga, Riga Port anchorage, Port of Ventspils,
Ventspils Port anchorage V2 and the Anchorage in the lee of Kolka Coastal Guard of the
Navy (although in this case vessels are not admitted with oil leakage) (Regulations of
Cabinet of Ministers)
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5.11.3. Co-operation with neighbouring states.
Latvia is operative within HELCOM.

5.11.4. Financial warranties.
Latvia has implemented the CLC and the LLMC has been transposed into the Latvian
Maritime Code (0553). Please refer to the Annex for further details.

5.12. Conclusion.

A very interesting development on the part of Estonia is the National Marine Pollution
Abatement Plan which made its working draft available in May 2006. Linked to the issue
of places of refuge, this plan must first be finalised in cooperation with the Ministries of
the Interior, the Environment, and Economic Affairs and Communications before it is put
forward for approval by the Republic in the near future. The plan, which lays the basis for
the planned use of an environmental fee to be used for compensation purposes, is divided
into a two sections: Strategies and Preparedness and Pollution Abatement Operations and
its overall objective is to, “guarantee prevention, detection, elimination and recovering of
the status of the marine environment in the Baltic Sea area under Estonian jurisdiction”
(Liiv, 2006.).

Latvia, for its part has allowed for a certain leniency as regards the allowance of a ship to
a place of refuge in that the MRCC RC has the authority to allocate a place of refuge
without the Committee’s consent if ship in question has not encountered serious
difficulty. Whilst both states have named places of refuge there exists no evidence of

local, regional concerns being consulted prior to their allocation.

The Russian Federation.
5.13. Kaliningrad Oblast.
Interviews were conducted on July 28, 2006 with Capt. Apekhtin, Acting Harbour Master
Mr. M. Durkin, Chief Environmental Officer of the Kaliningrad Maritime Port

Administration.
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5.13.1. Introduction.

The Russian Baltic coast is spilt into two separate sections. One, an approximately
150km coastline along the coast of Kaliningrad and the other occupying the Russian
stretch of the Gulf of Finland. The focus for interview in this research was Kaliningrad.
In discussions and research for this state a new aspect emerged affording perhaps a new
stance to the entire places of refuge issue: that of maritime security, which is linked
closely to related issues such as HNS, nuclear matters and the arrest of ships. That aside,
the decision to allocate a place of refuge in this relationship is a regional one, with the
relevant authorities outlined in the Federal Act on the Internal Maritime Waters,
Territorial Sea and Contiguous Zone of the Russian Federation (1998) (hereinafter
termed the Federal Act). As the Federation is not a member of the European Union, the
IMO Guidelines and HELCOM’s recommendations afford the two international

references for policy-making.

It is primarily in Article 9 entitled “Emergency calls by foreign ships, foreign warships
and other government ships in the territorial sea, internal maritime waters and seaports”
that the issue of places of refuge is addressed. Article 9 Section 8 of the Federal Act
constitutes the first layer of the legal background and reads:

“The decision to refuse exercise of the right of an emergency call shall be taken by the
official of the federal executive body for the border service independently or in
agreement with an official of the seaport, naval base or area where warships are based”
(Federal Act, 1998).

According to M. Durkin, this section was recently amended in terms of the replacement
of “federal executive body for the border service” by “the federal executive body for
national security” which means the Federal Security Service (FSS), a body that replaced
the Soviet KGB. The border service or border guard as we have seen that it is also termed
in the ex-Soviet Baltic states, is a sub-division of the FSS. Whilst the amendments in the
Act may purely signify an update to comply with present governmental structure, there is
also the possibility that the FSS is broadening its authority in order to deal with false
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distress alerts and dirty bombs given the fact that the FSS is the coordinating body for
ISPS implementation between Russian Federation authorities on the regional (county)
level (personal communication, July 17, 2006). At present, the updated version of the

Federal Act is not available in the English language.

The general harbour area of Kaliningrad is defined as port waters according to the by-
laws of the port (KMPA, 2001, p.5) which have their background in six other sources of
legislation. The harbour area itself serves as the main place of refuge in the Kaliningrad
area. Some factors however limit its efficiency in this regard. The harbour entrance itself
is relatively narrow and the channels only of the width that can allow one way travel with
two outbound and two inbound vessel passages every 24 hours. Access to harbour areas
is also restricted by the draught of vessels. Free passage into a place of refuge however is

guaranteed by Avrticle 9, Section 2 of the Federal Act. It states that:

“All foreign ships, foreign warships and other government ships shall, without any
discrimination, have, in accordance with the rules of international law, the right of an
emergency call in the territorial sea, internal maritime waters and seaports” (Federal Act,
1998)

By law there are few restrictions on access for a vessel to a place of refuge. Unlike other
Baltic states, the Russian Federation does not demand financial guarantees before
admittance. However, restrictions do apply “in respect of damaged foreign ships, foreign
warships and other government ships with nuclear engines or foreign ships transporting
...materials which may cause harm to the Russian Federation, its population, natural

resources and environment” (Federal Act, 1998).

5.13.2. Chain of command.
The MRCC contacts the Harbour Master in Kaliningrad directly who decides whether a
vessel can be granted access, ultimate legal responsibility for designation however is in

line with Article 9, Section 8 of the Federal Act provided above.
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5.13.3. Co-operation with neighbouring states.

One of the results of the recent developments under HELCOM Response was to