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Abstract

Title of Dissertation: The Legal Recognition of Electronic Bills of Lading
Degree: Ph.D.

The increasing use of electronic devices, new means of communication and Internet affects
many areas of life, including trade and transportation. One effect is the dematerialization of
bills of lading. Paper bills of lading have traditionally performed three main functions in
maritime transportation: (1) as a receipt for the goods, (2) as containing or evidencing the
contract of carriage of goods and (3) as a document of title. This legal research examines
whether electronic bills of lading can legally perform these three functions as functional
equivalents to paper bills of lading. It studies the recognition of electronic bills of lading under

the current law.

The research combines two approaches: the international approach and the English law
approach. The international approach deals first with paper bills of lading, as a foundation for
the research, since electronic bills of lading are intended to be functional equivalents to paper
bills. It studies the origin, definition, types and, most importantly, functions of paper bills to be
dematerialized by electronic bills, as well as the current international framework that governs
paper bills of lading. This approach studies the electronic bills of lading and traces their path

of evolution from first attempts until their use in the market nowadays.

The international approach examines the recognition of electronic bills of lading under key
instruments of relevant international convention, model laws and contract forms. The relevant
international convention is the Convention on Contracts for Carriage of Goods Wholly or Partly
by Sea (Rotterdam Rules). The model laws involve the study of CMI Uniform Rules for
Electronic Bills of Lading 1990 and UNCITRAL Model Law on Electronic Transferable
Records, 2017 (MLETR). The contract forms deal with the Bills of Lading Electronic Registry
Organization (Bolero) Rulebook and Electronic Shipping Solutions (essDOCS) Databridge
Services and Users Agreement (DSUA).

The English law approach studies if and how the current case law and statutes recognize
electronic bills of lading. It examines whether electronic bills of lading can function as legal

equivalents to paper bills of lading under current English law. Some other national laws of the
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common law system are generally addressed in relation to the recognition of electronic bills of

lading, such as the laws of the United States, Australia, India and Singapore.

The thesis finds that electronic bills of lading may perform the three functions under the key
instruments of the international approach. However, the Rotterdam Rules are still not in force
yet and MLETR provides for the third function only. The contract forms provide a provisional
solution based on agreement of parties to the contract of carriage to bridge the legal gap under
international law. As far as the English law approach is concerned, the thesis finds that the case
law may admit the electronic bill of lading as a receipt for the goods and evidencing or
containing the contract of carriage. There are cases that already recognized the evidence in
electronic forms, electronic signatures, electronic messages and electronically stored
information. Some statutory provisions also may apply to the electronic bill of lading as a
receipt for the goods and evidencing or containing the contract of carriage. However, some
other statutory provisions may not apply in this regard since the intended regulations under
subsection 1(5) of Carriage of Goods by Sea Act (COGSA 1992) have not been issued yet.
Moreover, there is no case law nor statutory provision to recognize the third function of
electronic bill of lading as a document of title. Since electronic bills of lading should duplicate
the three functions of paper bills, the present English law does not recognize the electronic bills
of lading. However, as under the present international law, the electronic bills of lading are

used under the contract forms.

Key words: Paper bills of lading, electronic bills of lading, receipt for the goods, evidencing
or containing the contract of carriage, document of title, principle of functional equivalence,
Rotterdam Rules, Model laws, CMI Rules, MLETR, Contract forms, Bolero, essDOCS and
English law.
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Chapter One: Introduction

1 Problem statement

The use of electronic communications and technologies in international trade and
transportation may dematerialize the paper documents including paper bills of lading. Using
electronic communications may save the time, effort and cost of document production and
transfer compared to paper communications. This research examines whether electronic bills
of lading can legally be functional equivalents to paper bills of lading. It includes two
approaches: the international approach and the English law approach. The international
approach has two prongs: the first studies paper bills of lading and the second examines
electronic bills of lading. It discusses the recognition of electronic bills of lading under current
international conventions, model laws and contract forms. The English law approach examines

the recognition of electronic bills of lading in current case law and statutes.

2 Legal questions

Paper bills of lading perform three main functions: as a receipt for the goods, as evidencing or
containing the contract of carriage of goods by sea and as a document of title. The main legal
question underlying this research is whether an electronic bill of lading can legally perform
these three functions as a functional equivalent to the paper bill of lading under the relevant
international conventions, model laws and contract forms as well as English law. This main
legal question generates three consequent legal questions. The first is whether an electronic bill
of lading is a receipt for the goods. The second is whether an electronic bill of lading evidences
or contains the contract of carriage of goods. The third is whether an electronic bill of lading
is a document of title. These three legal questions are being examined in separate chapters in
the thesis. Therefore, Chapter Four of the thesis deals with the first consequent legal question
and comes under the title of "Can an Electronic Bill of Lading Function as Receipt for Goods?".
Chapter Five examines the second consequent legal question under the title of "Can an
Electronic Bill of Lading Function as Evidence or Containing the Contract of Carriage of
Goods by Sea?". Chapter Six deals with the third consequent legal question, which is the
challenging question of the thesis. It comes under the title of "Can an Electronic Bill of Lading

Function as a Document of Title?".
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3 Aim

The research aims to find out whether electronic bills of lading are recognized under the current
international conventions, model laws and contract forms as well as under English law. This
aim is based on the main legal question of the thesis, that is whether electronic bills of lading
can legally perform the functions of paper bills of lading and be functional equivalents.
Following the international law approach, the thesis intends to examine the provision for the
use of electronic bills of lading to perform the three functions of paper bills of lading under the
relevant international conventions, model laws and contract forms. In this context, the
recognition of electronic bills of lading that this thesis aims to discover must apply to all the
three functions of paper bills of lading: as a receipt for the goods, as evidencing or containing
the contract of carriage of goods by sea and as a document of title. As far as the English law
approach is concerned, the thesis also intends to explore the recognition of electronic bills of
lading to perform all three functions of paper bills of lading mentioned earlier under the case

law and present statutes.

4 Methodology

This thesis is legal. It essentially studies the legal texts that involve cases, statues, international
conventions, modal laws and contract forms. Therefore, it is based on the ‘legal doctrinal
methodology’.! This methodology is also called the ‘black-letter’ approach.? McConville and
Chui describe the ‘black-letter law’ approach as it ‘focuses heavily, if not exclusively, upon
the law itself as an internal self-sustaining set of principles which can be accessed through
reading court judgments and statutes with little or no reference to the world outside the law’.3
In other words, according to Morris and Murphy, this approach ‘focuses almost entirely on
law’s own language of statutes and case law to make sense of the legal world’.* The legal
doctrinal methodology is ‘the traditional legal methodology’.> Dobinson and Johns simply
describe this approach by saying that the ‘[d]octrinal or theoretical legal research can be defined

in simple terms as research which asks what the law is in a particular area’.® This thesis

' Mike McConville and Wing Hong Chui, Research Methods for Law (2nd edn, Edinburgh University Press 2017)
1-4.

2 Caroline Morris and Cian Murphy, Getting a PhD in Law (Heart Publishing Ltd 2011) 30-31.

3 McConville and Chui (n 1) 1.

4 Morris and Murphy (n 2) 31.

5 ibid 30.

¢ Tan Dobinson and Francis Johns, ‘Legal Research as Qualitative Research’ in Mike McConville and Wing Hong
Chui (es), Research Methods for Law (2nd edn, Edinburgh University Press 2017) 20-21.
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examines the relevant legal texts to find the law on whether electronic bills of lading are
recognised to perform the three functions of paper bills of lading under present international

and English laws.

This thesis is qualitative, in the sense that it might be referred to as ‘non-numerical’.” It collects
data from primary and secondary sources.® The primary sources are cases, statues, international
conventions, modal laws and contract forms, mentioned earlier. The thesis depends on the
analysis of these primary sources.’ It may seem relevant to explain why the sources of cases
and statutes are referred to as primary. McConville and Chui may explain that in their
description of the doctrinal methodology when they say * ... upon the law itself as an internal
self-sustaining set of principles which can be accessed through reading court judgments and
statutes with little or no reference to the world outside the law’.'® Morris and Murphy may also
explain that by saying the ‘[l]Jaw is seen as a self-contained system which is politically neutral

and independent of other academic disciplines’.!!

The secondary sources used in this thesis are books, journals, interviews and the discussions
that the researcher had with his supervisor and professors in addition to those discussions
during progression seminars. The thesis refers to the recent and authoritative books, journals
and reports on the subject to assist in the analysis of relevant legal texts.!? Moreover, the

researcher has conducted semi-structured interviews.'?

This ‘qualitative’ and ‘most
widespread’ type of interview, according to Brinkmann, ‘can make better use of the
knowledge-producing potentials of dialogues by allowing much more leeway for following up
on whatever angles are deemed important by the interviewee’.'* The semi-structured interviews
in this thesis are carried out with two service providers of electronic bills of lading, Bolero and
essDOCS.!® These interviews show the legal mechanism and procedures involved in the
creation and transfer of electronic bills of lading in practice. The Research Ethics Committee

(REC) of the World Maritime University (WMU) reviewed and approved the interviews’

71ibid 21.

8 ibid.

% ibid.

19 McConville and Chui (n 1) 1.

! Morris and Murphy (n 2) 31.

12 See Bibliographies: Book, Contributions in Edited Collections, Articles, Reports, and websites.

13 Svend Brinkmann, Qualitative Interviewing (Oxford University Press 2013) 21.

14 ibid.

15 Interviews with Marina Comninos, Co-CEO & COO, essDOCS (UK, 16 September 2016) and Paul Mallon,
Head of Customer Engagement and Legal, Bolero (UK, 4 October 2016).
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questions and relevant formal forms. The list of questions and topics that were covered during
the interviews and responses are provided in the thesis.'® As far as the citation of references is
concerned, the thesis follows the Oxford University Standard for the Citation of Legal
Authorities (OSCOLA) 2006, for citing the international law sources, and OSCOLA (4th
edition, 2012),'8 for citing the English law sources. The thesis is based on two main approaches

to deal with the subject:

4.1 International approach

This thesis deals with three groups of international instruments. The first group includes those
instruments that regulate paper bills of lading. Those instruments are: the International
Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, 1924
(Hague Rules), the Protocol to Amend the International Convention for the Unification of
Certain Rules of Law Relating to Bills of Lading 1924 (Visby Amendments), and the United
Nations Convention on the Carriage of Goods by Sea, 1978 (Hamburg Rules). The second
group includes those instruments that regulate electronic commerce. International instruments
under this group deal with subjects relevant to electronic bills of lading, such as electronic
writing and electronic signature. But those instruments do not address electronic bills of lading
and their functions specifically. However, these instruments seem to pave the way for the
arrival of electronic bills of lading since they try to establish the legal basis of an electronic
environment where these electronic bills and other electronic businesses flourish. The study of
these instruments may support the chronicle approach of this thesis to trace the evolution of
electronic bills of lading. These instruments are: the United Nations Commission on
International Trade Law’s (UNCITRAL) Model Law on Electronic Commerce of 1996,
UNCITRAL Model Law on Electronic Signatures of 2001, United Nations Convention on the
Use of Electronic Communications in International Contracts of 2005, and International

Commercial Terms (Incoterms).

The third group includes those instruments that regulate electronic bills of lading or electronic

transport records. This group of instruments plays a key role in the examination of the legal

16 See Appendix 1.

17 Faculty of Law, University of Oxford, ‘Oxford Standard for Citation of Legal Authorities (OSCOLA)’ 2006
https://www.law.ox.ac.uk/sites/files/oxlaw/oscola 2006 citing international law.pdf

18 Faculty of Law, University of Oxford, ‘Oxford Standard for Citation of Legal Authorities (OSCOLA)’ (4th edn,
2012), https://www.law.ox.ac.uk/sites/files/oxlaw/oscola_4th_edn_hart 2012.pdf
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capability of electronic bills to perform the three functions of paper bills. The instruments under
this group include the relevant international convention, model laws and contract forms. The
relevant international convention is the Convention on Contracts for Carriage of Goods Wholly
or Partly by Sea (Rotterdam Rules). The model laws involve the CMI Uniform Rules for
Electronic Bills of Lading 1990 and UNCITRAL Model Law on Electronic Transferable
Records, 2017 (MLETR). The contract forms include the Bills of Lading Electronic Registry
Organization (Bolero) Rulebook and Electronic Shipping Solutions (essDOCS) Databridge
Services and Users Agreement (DSUA).

The thesis examines the relevant provisions under the Rotterdam Rules that deal with the
electronic transport records. Therefore, the Rotterdam Rules reflect the only international
convention under the international approach of the thesis. As Carver et al. argue, the Rotterdam
Rules are ‘the first international sea transport convention to contain framework provisions for
the use of electronic means that supersede or offer an alternative to paper documents’."”
Similarly, Thomas says, ‘the Rotterdam Rules are the first international convention for the

carriage of goods by sea to make specific provision for electronic commerce’.2

The thesis deals with the MLETR and the CMI Rules as key instruments of model laws to
examine the provision for the use of electronic transferable records or electronic bills of lading.
MLETR is the latest model law adopted by UNCITRAL in 2017,2! and provides for the transfer
question of electronic transport records as documents of title.?? The CMI Uniform Rules for
Electric Bills of Lading are the oldest model law adopted in 1990 by the CMIL,?* and seem to
be a foundation model law that inspires other instruments that provide for the electronic bills
of lading. Todd describes the Rules as ‘as an ingenious method of overcoming the problem of

proving title to goods by electronic means’.?*

As far as the contract forms are concerned, the Bolero Rulebook and the essDOCS DSUA are

chosen as key instruments to examine whether electronic bills of lading can perform the three

19 GH Treitel, FMB Reynolds and Thomas Gilbert Carver, Carver on Bills of Lading (4th edn, Sweet & Maxwell
2017) 781.

20D Rhidian Thomas, Carriage of Goods under the Rotterdam Rules (Informa Law from Routledge 2010) 283.
2 UNCITRAL, ‘Texts and Status: Electronic Commerce’ <https://uncitral.un.org/en/texts/ecommerce> accessed
12 May 2019.

2 art 11 of MLETR.

23 Comité Maritime International (CMI), ‘Handbook of Maritime Conventions’ (LexisNexis 2004) 1-58.

24Paul Todd, ‘Dematerialization of Shipping Documents’ (1994) 9(10) Journal of International Banking Law 410-
418.
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functions of paper bills of lading in practice. There are reasons behind choosing Bolero and
essDOCS, among other service providers of electronic bills of lading, such as KTNET and
Wave, to be discussed in Chapter Three. First, both Bolero Rulebook and essDOCS DSUA are
governed by the English law,?> which is a main approach of the thesis, in comparison with
KTNET, as example, is ‘selected’, supervised and audited ‘in accordance with Presidential
Decree’.® Second, Bolero and essDOCS are the first service providers of electronic bills of
lading approved by the International Group of P&I Clubs.?’ Besides, this first approval may
reflect a sort of acceptance and trust in the method used by Bolero and essDOCS to provide
the service of electronic bills of lading to their users. Third, more reliable information on Bolero
and essDOCS is collected in comparison with that information collected on other service
providers of electronic bills of lading such as edoxOnline and Wave, especially these
edoxOnline and Wave are recently entered the market and approved by the International Group
of P&I Clubs.?® Moreover, information on the multilateral agreements of service providers is
essential because this thesis is legal and studies the legal texts, as discussed earlier.
Furthermore, interviews are carried out with both Bolero and essDOCS.?’ Therefore,
information is collected on how the three functions of paper bills of lading are duplicated in

practice by electronic bills of lading in Bolero and essDOCS systems.3°

4.2 English law approach

The thesis examines whether the current English law recognizes the electronic bills of lading
to dematerialize the three functions of paper bills of lading. The thesis tackles the English law
as a main approach to deal with the subject of electronic bills of lading since it governs the
contract forms. English law governs Bolero Rulebook and essDOCS DSUA, which are key
instruments in the thesis, and the E-Title Electronic Title User Agreement (ETUA) which
incorporates the UK Carriage of Goods by Sea (COGSA) 1992.3' Moreover, English courts

have an exclusive jurisdiction as provided under Bolero Rulebook and essDOCS DSUA .32

25 See subsections 2.4 ‘Bolero’ and 2.5 ‘essDOCS’ in Chapter Seven.

26 Miriam Goldby, Electronic Documents in Maritime Trade (2nd edn, Oxford University Press 2019) 332-333.
27 UK P&I Club, Circular Ref. 16/10 in September 2010 on Bolero and essDOCS.

28 UK P&I Club, Circular Ref 7/19 in June 2019 on edoxOnline, and Circular Ref. 16/2019 in December 2019 on
Wave.

2 Interviews (n 15).

30 ibid, and see Appendix 1.

31 Goldby (n 26) 142 and see also Jacqueline Tan, Laura Starr and Chao Wu, ‘Legal Briefing: Electronic Bill of
Lading’ (2017) UK P & I CLUB publications.

32 See subsections 2.4 ‘Bolero’ and 2.5 ‘essDOCS’ in Chapter Seven..

20



Furthermore, English courts took the lead to recognize the three functions of paper bills of

lading throughout the ages to meet the commercial needs.?3

The study of English law examines the relevant case law and statutes. The case law is possibly
referred to as ‘common law’.>* This common law involves the ‘judicial precedent’ system
where ‘a judge must follow any decision that has been made by a higher court in case with
similar facts’.3® As regards the statutes, they are known as ‘Act of Parliament’ of the United
Kingdom.?® These ‘[s]tatutes are made by Parliament, which consists of the House of
Commons, the House of Lords and Monarch’.3” Besides the UK Parliament, the statues are also
enacted by the Parliaments of other countries under the union or United Kingdom, that is, the

‘Scottish Parliament, Welsh Parliament and Northern Ireland Assembly’ .38

Since the thesis deals with the English law that involves the common law system, it touches
the position under some other national laws of common law system in relation to the
recognition of electronic bills of lading. Therefore, the thesis tries to shed a light on the relevant
position under the laws of the United States, Australia, India and Singapore. This is not a shift
to a comparative approach to deal with the subject. The thesis is still based on the doctrinal
legal approach, discussed earlier. The discussion on these laws is tackled in one section only
to show how advanced these laws are when it comes to recognize the electronic bills of lading.
The current English law does not recognize the electronic bills of lading, especially as a
document of title, as the thesis concludes in Chapter Eight. Therefore, the question that may
pose itself is whether this position of English law is similar in other common law system
countries. The discussion on the above-mentioned laws may provide an answer. The discussion
of the laws of the United States and Australia, specifically, shows that these laws provide for
the use of electronic bills of lading. This provision may assist in determining the lacuna under
English law. In other words, this provision may reflect the need to enact a specific legislation
under English law to recognize and regulate the use of electronic bills of lading as functional
equivalents to paper bills of lading. Therefore, touching the relevant position under some other

national laws of the common law system is advantageous. In this context, Wilson argues that

33 See section 2 ‘Origin of Paper Bills of Lading’ and relevant cases in this section in Chapter Two.

34 Emily Allbon and Sanmeet Kaur Dua, Elliot and Quinn’s English Legal System (19th edn, Pearson 2019) 10.
%3 ibid 39.

3¢ ibid 7 and 43.

37 ibid 43 and 53.

38 legislation.gov.uk, ‘Understanding Legislation’ <https://www.legislation.gov.uk/understanding-legislation>
accessed on 5 January 2021.

21



‘it has been a particular feature of law reform bodies such the Law Commission in the United
Kingdom that they have been ready to look at the work done by their counterparts in other

common law countries’.?°

5 Structure

The thesis has eight chapters. The essence of these chapters is as follows.

5.1 Chapter One: Introduction

This chapter summarizes the subject matter of the thesis. It presents the aim of the thesis and
the legal questions to be answered in the thesis. It explains the methodology followed in the

thesis to reach its goals. It also includes a summary for every chapter of the thesis.

5.2 Chapter Two: Paper bills of lading

This chapter deals with the main legal aspects of paper bills of lading. It is intended as a
foundation chapter towards understanding electronic bills of lading as long as they are intended
as a functional equivalent to paper bills. It studies the origin, definition, main functions and
types of paper bills of lading. It deals with the international framework of paper bills, which
involves the relevant international conventions, the International Convention for the
Unification of Certain Rules of Law Relating to Bills of Lading and Protocol of Signature 1924
(the Hague Rules), the Protocol to Amend the International Convention for the Unification of
Certain Rules of Law Relating to Bills of Lading and Protocol of Signature 1924 (the Visby
Amendments) and the United Nations Convention on the Carriage of Goods by Sea 1978 (the
Hamburg Rules). Then, it explores the position of the English law in relation to paper bills of

lading.

5.3 Chapter Three: Electronic bills of lading

This chapter examines the central subject of the thesis, which is electronic bills of lading.
Following the international approach of the thesis, it explores the first attempts to use
computers, telephone lines, satellites and, recently, Internet to exchange information about
cargo. It shows how electronic bills of lading evolved from the use of those devices and

technologies. It studies the international conventions, model laws and contract forms in terms

3 Geoffrey Wilson, ‘Comparative Legal Scholarship’ in Mike McConville and Wing Hong Chui (es), Research
Methods for Law (2nd edn, Edinburgh University Press 2017) 164.
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of electronic commerce in general and electronic bills of lading in particular. Following the
English law approach, it carries out a general study on the English law position in relation to
the use of electronic bills of lading and leaves the details to the subsequent chapters that
examine every function of electronic bills of lading. The chapter also discusses the general
position under the national laws of the United States, Australia, India and Singapore in relation

to the recognition of electronic bills of lading.

5.4 Chapter Four: Can the electronic bill of lading function as receipt for goods?

This chapter studies whether electronic bills of lading can function as a receipt for goods under
the relevant international conventions, model laws and contract forms. It studies the provisions
for the receipt function in terms of electronic bills of lading through the lens of the Rotterdam
Rules), CMI Rules, Bolero and essDOCS. It examines the position of English law in relation

to the receipt function of electronic bills of lading.

5.5 Chapter Five: Can the electronic bill of lading function as evidencing or containing
the contract of carriage of goods by sea?

This chapter examines whether an electronic bill of lading can be an equivalent of a paper bill
to perform the second function, that is, to evidence or contain the contract of carriage of goods.
It studies this function under the relevant international conventions, model laws and contract
forms. As in the discussion of the receipt function, it studies the provisions for the second
function under the Rotterdam Rules, CMI Rules, Bolero and essDOCS. It examines the position

of English law in relation to the second function of electronic bills of lading.

5.6 Chapter Six: Can the electronic bill of lading function as a document of title?

This chapter examines the problematic question of whether an electronic bill of lading can be
the equivalent of a paper bill in relation to the third function, that is, as a document of title. It
is a challenging chapter because an electronic bill of lading has no concrete existence, as does
the paper bill of lading, to be possessed and negotiated by endorsement or delivery as a
document of title. The chapter discusses the legal solutions to this challenge under the relevant
international conventions, model laws and contract forms. As in the discussions of the receipt
and evidentiary functions, it studies the provisions for the document of title function in terms

of electronic bills of lading under the Rotterdam Rules, MLETR, CMI Rules, Bolero and
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essDOCS. It examines the position of English law in relation to the document of title function

of electronic bills of lading.

5.7 Chapter Seven: Conflict of laws

This chapter deals with the conflict of laws issue in relation to electronic bills of lading. It deals
with how to determine the applicable law when using electronic bills of lading. It studies the
provisions for electronic bills of lading under the relevant international conventions, model
laws and contract forms. It studies the provisions for the conflict of laws issue in terms of
electronic bills of lading in the Rotterdam Rules, MLETR, CMI Rules, Bolero and essDOCS
under the international approach of the research. It examines the English law position in
relation to the conflict of laws in respect of electronic bills of lading under the English law

approach.

5.8 Chapter Eight: Conclusion

Chapter Eight concludes the thesis with the findings reached from the discussions in the core
chapters and sets out recommendations to deal with the legal questions. The chapter presents
the findings that answer the main and consequential legal questions of the thesis. These answers
stem from the content of the Rotterdam Rules, MLETR, CMI Rules, Bolero and essDOCS. It
presents findings as to the position of current English law in relation to electronic bills of lading
and whether they can perform the same functions as paper bills under English law. It shows
how this thesis enriches the knowledge in the branch of maritime law in general and the subject
of electronic bills of lading in particular. It also suggests future studies to be carried out on

electronic bills of lading.
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Chapter Two: Paper Bills of Lading

1 Introduction

This chapter examines the legal concept of paper bills of lading. It is the foundation chapter of
the thesis since electronic bills of lading are legally intended to be functional equivalents to
paper bills. To be able to duplicate or dematerialize paper bills, there is a need to demystify
their origin, definition, types, international framework and, most importantly, their functions.
Moreover, the information included in an electronic bill of lading seem similar to that
information included in a paper bill of lading, as will be seen in Chapters Four and Five. In this
connection, Aikens et al. describe the electronic bill of lading as ‘a series of electronic
messages, in a form similar to e-mails, containing information or instructions relevant to the
goods concerned and their carriage and delivery, of the same type as in paper bill’.40

The use of Electronic Data Interchange (EDI) has changed the way paper bills of lading are
transferred.*! The delivery and negotiation of these bills have been dematerialized.**> EDI is
defined as ‘the computer-to-computer transmission of information used by contracting
commercial parties to send and receive standard forms — generally purchase orders and invoices

—in a store and forward message system’.*3

This may imply that the information included in electronic bills of lading, such as the condition
and quantity of the goods, the named vessel, the ports of loading and discharge, the name of
the shipper, the consignee and the carrier would be the same or at least similar to those included
in paper bills of lading. Both paper and electronic bills of lading may include the terms of the
contract of carriage. In practice, the image of a paper bill of lading can be used in the electronic
bills of lading systems because there are two ways to issue electronic bills.** The first way is
paper-based, whereby the carrier uses a paper bill or its image and uploads it to the provider’s
electronic platform.*> The second is completely electronic, based on the data available on the

provider’s electronic platform.*®

40 Richard Aikens, Richard Lord and Michael Bools, Bills of Lading (Informa 2015) 45.

#1 Thomas J. Schoenbaum, Admiralty and Maritime Law (5th edn, West Publishing 2011) 822-823.

2 ibid.

43 J Hill, ‘The Future of Electronic Contracts in International Sales: Gaps and Natural Remedies under the United
Nations Convention’ (2003) 2(2) Northwestern Journal of Technology and Intellectual Property Art.1.

4 Interviews (n 15).

4 ibid.

46 ibid.
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This chapter examines the main legal aspects of paper bills of lading. It explores the origin of
these bills and how they came into existence to play their role in international trade. It examines
the definitions of paper bills handed down by authoritative writers, international conventions
and English law. Later, it explores the types of paper bills of lading. Significantly, it examines
the main three functions of paper bills of lading. The chapter also discusses the international
framework that governs the contract of carriage of goods by sea covered by paper bills of lading

and explores the position of English law in respect of that international framework.

2 Origin of paper bills of lading

This section focuses on the functional emergence of paper bills of lading. It addresses the three
main functions of these paper bills: as a receipt for the goods, as evidencing or containing the
contract of carriage and as a document of title.*” The section also refers to the leading cases in
English law that recognize these functions. The functions of bills of lading will be examined
in a separate section in this chapter because of their relevance to the legal question(s) of the

thesis.

Bills of lading have come into existence through the ‘trade usage and custom’.*® In the medieval
ages, according to Gaskell, ‘merchants travelled with their goods and did not need to receive
documentation from the carrier, or to give any the buyer of the goods at the foreign ports’.*
Sometimes, particularly in the case of charterparties, the practice was to give the shipper the
right to appoint a ‘supercargo’, as a ‘representative who can travel with cargo’.3° Aikens et al.
argue that there was no bill of lading, as it is now known, during the eleventh century; instead,
in ‘the port of the Mediterranean’, the practice was to record the goods on the ship's register’.>!
It is thought, according to Aikens et al., that, by the fourteenth century, the bill of lading as a

receipt for the goods first came to existence when the practice was to hold ‘an on-board record’,

but shippers still travelled with their goods,>? as mentioned earlier. Later, ‘merchants’ started

47 Thomas Edward Scrutton and Bernard Eder, Scrutton on Charterparty and Bills of Lading (23rd edn, Sweet &
Maxwell 2015) 9-12.

48 Miriam Goldby, ‘Bills of Lading’ in David Joseph Attard and others (eds), The IMLI Manual on International
Maritime Law (Vol 11, Shipping Law, Oxford University Press 2016) 310.

4 Nickolas Gaskell, Regina Asariotis and Yvonne Baatz, Bills of Lading: Law and Contracts (LLP 2000) 1.

50 ibid.

5! Aikens, Lord and Bools (n 40) 1-17.

52 ibid.
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sending ‘letters of advice of the cargo shipped’ to ‘their correspondents’ in other places.>
Carriers were also required to send ‘copies of the ship's register’ to those correspondents’.>*
Wilson argues that the fourteenth century witnessed the appearance of the bill of lading as a
receipt for the goods: ‘the bill of lading was originated around the fourteenth century as a non-
negotiable receipt issued by a ship owner for cargo received, to a merchant who did not intend
to travel with his goods’.>> Accordingly, one may conclude that the appearance of the bill of

lading as a receipt for the goods took place in the fourteenth century.

Since the bill of lading functioned as a receipt for the goods at that time, it contained ‘statements
as the type and quantity of goods shipped and the condition in which they were received’.>
These statements were, and still are, important because they enable the shipper to claim loss or
damage against the carrier if the latter fails to deliver the goods in the same form and state as
included in the bill of lading.>” This might open the door for the bill of lading to incorporate
the terms of the contact of carriage in order to settle disputes that arose between the parties to
the contract.’® Thus, the second function of bills of lading, being to evidence or contain the
contract of carriage, crystalized. One may notice that the functional emergence of the bill of

lading from the mercantile needs is evident.>

Aikens et al. argue that in ‘the second quarter of the sixteenth century’, the transferability
function of paper bills of lading appeared in ‘the files of libels of the High Court of
Admiralty’.%° Wilson argues that, the negotiability function of paper bills of lading appeared
by ‘the eighteenth century’ when traders needed ‘to dispose their goods before the vessel
reached its destination’.®' However, the ‘modern history’ of paper bills of lading’, according
to Aikens et al., ‘begins at the end of the eighteenth century with the landmark decision in
Lickbarrow v Mason’.%* In this case, the Court of King’s Bench recognized the merchants’

practice ‘that a shipped, negotiable bill of lading was a "document of title", so that a transfer

33 ibid.

3 ibid.

35 John Furness Wilson, Carriage of Goods by Sea (7th edn, Pearson/Longman 2010) 115.
36 ibid.

57 Gaskell, Asariotis and Baatz (n 49) 1.

38 ibid.

5 Goldby (n 48) 310.

0 Aikens, Lord and Bools (n 40) 1-17.

' Wilson (n 55) 115.

©211794] 5 Term Reports 683. See Aikens, Lord and Bools (n 40) 1-17.
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of the bill affected a transfer of "property" in the goods covered by the bill’.%3 Treitel et al. also
argue that the ‘custom of merchants’ to deal with the paper bill of lading as a document of title

to the goods is based on Lickbarrow.%*

Bills of lading are transferable and negotiable by the custom of merchants. And though a
consignor may in general stop goods in transit before they reach the consignee, yet he cannot
if the consignee has previously indorsed over the bill of lading to a third person, for a

valuable consideration and without fraud.®®

As such, it seems safe to reach that the third function of paper bills of lading as documents of
title crystalized in the eighteenth century and admitted in Lickbarrow.%® The nineteenth century
witnessed more cases on paper bills of lading such as Newsom v Thornton,” Sargent v Morris,%
Patten v Thompson,” Barber v Meyerstein,’® Thompson v Dominy’' and Howard v Shepherd.”
Those cases seem to further recognize the functions of paper bills of lading. In Barber,” for
example, ‘the bill of lading was confirmand as a document that gave its holder symbolic
possession of the goods’.”* Those cases ‘led to the enactment of the Bills of Lading Act 1855

in the United Kingdom.”

The nineteenth century witnessed a ‘great commercial strength’ of shipowners, particularly
‘British shipowners’, as a result of ‘the introduction of steam-powered vessels and the increase
in international trade’.”® Gaskell et al. argue that the ‘English courts were willing to apply
laissez-faire notion’ of contract that allowed ocean carriers to exclude many of the basic
obligations that would have been implied at common law’.”” In other words, Wilson argues
that ‘the bill of lading carrier’ exploited its ‘superior bargaining power by introducing clauses

into the contract of carriage’ to exempt itself from liability even sometimes for loss caused by

% Scrutton and Eder (n 47) 9.

% Lickbarrow (n 62) 683. See Treitel, Reynolds and Carver (n 19) 339.
5 Lickbarrow (n 62) 683.

%6 ibid.

67 [1805] 6 East 17.

6 [1820] 3 B & Ald 277.

“T11816] 5M & S 350.

70 [1869-70] LR 4 HL 317.

71[1845] 14 M & W 403.

2118501 9 C.B. 907. See Aikens, Lord and Bools (n 40) 1-17.
3 Barber (n 70).

74 Aikens, Lord and Bools (n 40) 1-17.

75 ibid.

7 Gaskell, Asariotis and Baatz (n 49) 3.
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its ‘own negligence in the care of cargo’.”® Gaskell et al. say that the ‘carriers might exclude
all liability for unseaworthiness, or for crew negligence’.” As Sturley et al. put it, there were
‘exculpatory clauses’ in bills of lading to limit carriers' liability. Sturley et al. argue that ‘in
many countries, including England, the clauses were enforceable, even if the carrier assumed
virtually no liability, even for its own negligence’.?’ Therefore, a reaction against those
exculpatory clauses appeared in two ways: first, by adopting model bills of lading in some
countries; and second, by enacting legislation in some countries to control the application of

laissez-faire.8!

The first way might be reflected in ‘the first attempt at codifying the rights and liabilities
between owners and cargo interests’ led by the Association for the Reform and Codification of
the Law of Nations, which later became the International Law Association.®? This effort led to
the Liverpool Conference in 1882 and the adoption of a draft model bill of lading, and later to
the Hamburg Rules of Affreightment,®* or model rules, in 1885.8* The second way witnessed
the enactment of national legislations, such as the US Harter Act of 1893, which tries ‘to ban
the exclusion of carrier liability for loss resulting from fault in care and custody of cargo;?®® the
New Zealand Shipping and Seamen Act 1908, ‘which was largely based on the US statute’,
that is, Harter Act; the Australian Sea-Carriage of Goods Act 1904; the Canadian Water
Carriage of Goods Act 1919; and the French Morocco Maritime Commercial Code of 1919.36

All those actions led to the adoption of the Hague Rules in 1924.37 The Hague Rules are one
of three international conventions under the current international regime that deals with paper
bills of lading and carriage of goods by sea: the International Convention for the Unification
of Certain Rules of Law Relating to Bills of Lading and Protocol of Signature 1924 (the Hague
Rules), the Protocol to Amend the International Convention for the Unification of Certain

Rules of Law Relating to Bills of Lading and Protocol of Signature 1924 (the Visby

8 Wilson (n 55) 115.

7 Gaskell, Asariotis and Baatz (n 49) 3.

80 Michael F Sturley, Tomotaka Fujita and GJ van der Ziel, The Rotterdam Rules (Sweet & Maxwell 2010) 9.
81 ' Wilson (n 55) 115.

82 Aikens, Lord and Bools (n 40) 1-17.
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84 Sturley, Fujita and Ziel (n 80) 9.
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8 Aikens, Lord and Bools (n 40) 1-17.
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Amendments) and the United Nations Convention on the Carriage of Goods by Sea 1978 (the
Hamburg Rules).

3 Definition of paper bills of lading

This section starts by exploring some scholars’ definitions of bills of lading. Next, it discusses
the definition in the relevant international conventions. Later, it examines the definition under

the English law.

3.1 Scholars' definitions

Treitel et al. define a bill of lading as ‘a document issued by or on behalf of a carrier of goods
by sea to the person (usually known as the shipper) with whom he has contracted for the
carriage of the goods’.®® This definition may cover the types and conditions of bills of lading
because Treitel et al. give separate definitions for different types of bills of lading, such as
bearer bills and order bills. Treitel et al. may take into consideration the peculiarities of each
type of bill. Moreover, Treitel et al. seem to consider the ‘difficulties’ that may be encountered
‘in identifying either or both of the parties to the contract of carriage’, as in the case of

charterparty.®

Scrutton and Eder define a bill of lading as ‘a type of transport document that may be issued in
respect of the carriage of goods by sea or on behalf of the owner, or less commonly the
charterer, of the carrying ship’.®® Scrutton and Eder, in this definition, address one of the
difficulties mentioned in Carver et al.'s definition. Scrutton and Eder may consider the case of
a charterparty and that the carrier may be the shipowner or the charterer. Scrutton and Eder
also use the term ‘transport document’, which is used instead of the term ‘bill of lading’ under

the Rotterdam Rules.”!

Gaskell et al. define a bill of lading as ‘a document issued by a carrier which acknowledges the
receipt of the cargo, contains terms of carriage and may operate as document of title’.? Unlike

the two previous definitions, Gaskell et al.’s definition may cover the three main functions of

88 Treitel, Reynolds and Carver (n 19) 10.

8 ibid.

%0 Scrutton and Eder (n 47) 9.

1 See subsection 3.9 ‘Convention on Contracts for Carriage of Goods Wholly or Partly by Sea (the Rotterdam
Rules)’ in Chapter Three.

92 Gaskell, Asariotis and Baatz (n 49) 3.
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bills of lading: as a receipt for the goods, as containing or evidencing the contract of carriage

and as a document of title.

Aikens et al. may describe the difficulty of defining a bill of lading by saying ‘[l]ike an
elephant, a bill of lading is generally easier to recognize than to define.”®* However, Aikens et

al. write:

A bill of lading is a document. Generally, it must be signed by, or on behalf of, the carrier
by sea. Three common characteristics of a bill of lading are that (a) it constitutes a receipt
for the goods shipped or received by the carrier, (b) it constitutes a document of title for
such goods and (c) it contains or evidences the contract of carriage by sea relating to the

goods.**

Aikens et al. consider the three functions of bills of lading, but call them ‘characteristics’, not
functions. However, Aikens et al. argue that ‘there is no universally applicable definition of a

bill of lading’.%>

Tetley, at the beginning of his discussion on bills of lading, describes paper bills of lading as
‘contracts’.’® Tetley says that ‘bills of lading are contracts for the carriage of goods, unlike
charterparties, which are contracts of hire of the ship or her service’.’” Then Tetley adds that
‘a bill of lading is not only a contract of carriage, but a receipt and a document of title’.%8
However, later in his discussion on the second function of the paper bill of lading as evidence
of the carriage contract, Tetley says that ‘it is not the "contract", but only the best evidence of
the contract’.”® Tetley explains that the bill of lading is not the contract, because the bill is
‘signed only by one party after the ship leaves and the real contract is the offer, the oral or

written arrangements for shipment, the advertisement of the carrier, the booking notes, the

carrier's tariff, as well as the bill of lading, waybill or electronic document itself”.!*

% Aikens, Lord and Bools (n 40) 19.

%4 ibid.
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Schoenbaum defines the ‘traditional” bill of lading as ‘a document which is signed by the
carrier or his agent acknowledging that goods have been shipped on board a specific vessel that
is bound for a particular destination and stating the terms on which the goods are to be
carried’.!?! This definition may cover only two functions of bills of lading: as a receipt for the
goods and as evidencing or containing the contract of carriage. It does not cover the third
function of the paper bill as a document of title. However, Schoenbaum discusses the three

functions later in his book,'?? even though they are not all included in the definition.

3.2 Definition in international conventions

The Hague Rules-Visby Rules do not define the bill of lading, but the Hamburg Rules do.!%?
Article 1(7) of Hamburg Rules states:

‘Bill of lading” means a document which evidences a contract of carriage by sea and the
taking over or loading of the goods by the carrier, and by which the carrier undertakes to
deliver the goods against surrender of the document. A provision in the document that the
goods are to be delivered to the order of a named person, or to order, or to bearer, constitute

such undertaking.

This definition focuses on the three functions of a bill of lading: as a receipt for the goods, as
containing or evidencing the contract of carriage by sea and as a document of title. This
definition appears as the first international recognition of the three functions of bills of lading,
in that the Hamburg Rules entered into force on 1 November 1992.!% It is thought that the Law
Commission noted in its report that ‘the bill of lading is usually identified by reference to its

three functions: as a receipt, as evidence of the contract of carriage and as a document of title’.!%

3.3 Definition in English law

Some relevant UK statutes do not define bills of lading, namely, the Carriage of Goods by Sea
Act 1971 (COGSA 1971), the Bills of Lading Act 1855 and the Factors Act 1842.!° However,

101 Schoenbaum (n 41) 815.

192 ibid.

103 Gaskell, Asariotis and Baatz (n 49) 3.
104 ibid.

105 ibid.
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section 1(2) of the Carriage of Goods by Sea Act 1992 (COGSA 1992) defines bills of lading,

107

but, according to Gaskell et al. ‘(for the purposes of the Act) in a negative way’,'®’ as follows:

(2) References in this Act to a bill of lading— (a) do not include references to a document
which is incapable of transfer either by indorsement or, as a bearer bill, by delivery without
indorsement; but (b) subject to that, do include references to a received for shipment bill of

lading.

Treitel et al. argue that COGSA 1992 ‘does not define "bills of lading" but it does give two
pieces of information about the meaning of this expression’.!%® Treitel et al. explain that the
above-mentioned subsection (2) of COGSA 1992 gives the meaning of bills of lading in (a)
and (b), in the sense that (a) appears to restrict the meaning of bills of lading to ‘order bills and
bearer bills respectively’.!” This means, according to Treitel et al., that ‘"straight consigned"
or "non-negotiable" bill would not be a "bill of lading" within the Act even though the
document purported by its terms to be a "bill of lading"’.!® This position, as will be discussed
later when dealing with straight bills of lading in this chapter, varies from JI MacWilliam Co
Inc v Mediterranean Shipping Co SA (The Rafaela S).''! As regards (b), it seems that it may

make it clear that the transfer capability includes "a received for shipment bill of lading".!!?

4 Types of paper bills of lading

This section selected specific types of paper bills of ladings to discuss based on their functions

and characteristics, as follows:

4.1 ‘Shipped’ bill of lading

This type of paper bill of lading, ‘is sometimes referred to, particularly in the United States as
"on board"” bill of lading.''® The ‘shipped’ bill of lading, according to Scrutton et al., ‘records
goods that have been loaded on board the carrying vessel’.!'# Treitel et al. note that this type

of bill ‘usually’ also records the ‘date of shipment’ so that a bill with a ‘false’ shipment date is
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‘defective’ and a buyer of the goods covered by it can reject it’.!'> This type of bill may be
preferred by buyers or transferees since it records the actual loading of the goods on board the
ship in contrast with the ‘received’ or ‘received for shipment’ bill of lading, which records the

receipt of the goods (before loading).!'®

4.2 ‘Received’ or ‘received for shipment’ bill of lading

Scrutton and Eder argue that this type of bill of lading ‘records goods received into the carrier's
care and custody before loading’.!"” The ‘received’ or ‘received for shipment’ bill of lading
also ‘sometimes’ records ‘the fact and date of subsequent shipment’ if it contains an ‘on-board
notation’.!'"® Gaskell et al. argue that in this type of paper bill of lading, ‘the carrier merely
acknowledges it has received goods somewhere, €.g. at a container depot’.!!” However, these
definitions may be general because, according to Treitel et al., this type of bill ‘is capable of

referring to several kinds of documents’.!20

Treitel et al. note that the ‘received’ or ‘received for shipment’ bill of lading can record ‘that
the goods specified in it have been received by the carrier for shipment on a named ship or that

they are received by the carrier and are intended to be shipped on that ship’, or on ‘an

unspecified vessel’,'?! as was the case in Diamond Alkali Export Corp v FI. Bourgeois.'??
Moreover, Treitel et al. note another type of ‘received’ or ‘received for shipment’ bill of lading
that records that the goods are in the possession, not of the carrier, but of another person (e.g.
a warehouseman)’.'>* The last possibility may correspond with the meaning of the words
‘carrier's care and custody before loading’, in Scrutton and Elder’s definition of the ‘received’
or ‘received for shipment’ bill of lading, mentioned earlier.'?* This may mean, in other words,
that the goods are not physically in the hands of the carrier, but under its care and responsibility.
This possibility, according to Treitel et al., may raise the question of the actual receipt of the

goods by the carrier.'?’ The ‘received’ or ‘received for shipment’ bill of lading may not provide
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the ‘transferee of a bill of lading’ with the ‘"continuous documentary cover" to which he is
entitled under a c.i.f. contract’,'? as was the case in Yelo v S.M. Machado Ltd.'*’ Aikens et al.
argue that the ‘received’ or ‘received for shipment’ bill of lading did not provide an ‘evidence

of the date of shipment’, in comparison with the ‘shipped’ bill of lading.'?®

4.3 ‘Bearer’ bill of lading

This type of bill is ‘negotiable’.'?° Scrutton and Eder argue that this paper bill of lading does
not name a ‘consignee’, but it is made out ‘in favour simply of "bearer" or "holder" or "in
blank™.13? ‘In blank’, according to Gaskell et al., may mean ‘that the space for the name of the
person to whom the cargo is to be delivered is left totally blank’.!3! Therefore, Aikens et al.
argue that the carrier is obliged ‘to deliver to the bearer (or holder) without the requirement
that the bearer is a named consignee or endorsee’.!3? This may mean, according to Treitel et
al., that ‘the person who has the possession of the bill’ is entitled to delivery of the goods.!33
Aikens et al. note that since the bearer bill of lading ‘usually be issued to the shipper, it may be
described as a shipper’s bill’.!3* As the bearer bill is negotiable, it is transferred ‘by delivery’.!3?

It seems safe to say that the ‘bearer’ bill may be the best proof that the possession of the paper

bill of lading means the possession of the goods.

126 ibid.
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on minimum cover. Should the buyer wish to have more insurance protection, it will need
either to agree as much expressly with the seller or to make its own extra insurance
arrangements. Incoterms Rules 2010, iccwbo.org <https://iccwbo.org/resources-for-
business/incoterms-rules/incoterms-rules-2010/> accessed 2 June 2019.
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4.4 ‘Order’ bill of lading

Treitel et al. categorize this type of paper bill of lading into two types.!3¢ The first type includes
a bill that ‘provides for the delivery of the goods to a named consignee or to his "order or
assigns" (or contains in some part of the bill similar words importing transferability)’.!3” The
second type includes a bill that ‘simply makes the goods deliverable "to order or assigns" (or,
again, contains similar words of transferability) without naming a consignee’.!*® However, the
question about the difference between the first kind of ‘bearer’ bills and the ‘straight’ bill of
lading or ‘waybill” may arise as there is a named consignee in the bill. Although the ‘straight’
bill of lading and waybill will be examined later in this chapter, the difference is that the
‘straight’ bill of lading or waybill’, according to Wilson, ‘only makes provision for delivery to

anamed consignee’ and ‘lacks the negotiability feature as a document of title’.!3°

As regards the transfer of ‘order ‘bill of lading is concerned, where there is ‘a named consignee
or order’, the transfer can be done ‘by delivery to that named consignee’. Treitel et al. note that
‘[S]uch delivery entitles the consignee to claim the goods from the carrier, even though he may
do so as agent of the transferor’,'? as was the case in Leigh & Sillavan v Aliakmon Shipping
Co Ltd (The Aliakmon).'*' In the case ‘where a bearer bill of lading is indorsed in blank, no
further indorsement, but only delivery, is normally required for subsequent transfers’,!#? as was
the cases in Keppel Tatlee Bank Ltd v Bandung Shipping Private Ltd,'*® and Primertrade AG
v Ythan Ltd (The Ythan)."** In this connection, Wilson argues that the ‘order’ bill of lading is
‘not technically negotiable instrument since a bona fide transferee gets no better title to the
goods covered by the bill than was held by the transferor’,'* in comparison with what can be
done in negotiating a bill of exchange as indicated in Kum v Wah Bank.'*® Therefore, Wilson

adds that ‘[T]he bill of lading merely "represents" the goods and possession of the bill of lading
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is treated as equivalent to possession of the goods covered by it — no more, no less’,'#7 and as

indicated in Sanders v Maclean.'*®

4.5 ‘Straight’ bill of lading

With this type of bill of lading ‘the goods are consigned to a specific person without reference
to order or assign’.'#° The ‘straight” bill, according to Aikens et al., obliges the carrier to deliver
the goods to a ‘named party (only), subject to any redirection by the shipper’.!*? Aikens et al.,
adds that ‘[A]ny purported endorsement to transfer to other parties is of no effect on the
carrier’.!3! In other words, according to Scrutton and Eder, the ‘straight bill of lading is made
out in favour of a named consignee without contemplation of negotiation’.!>? The ‘straight’ bill
may contain ‘words negativing transferability’ such as ‘not transferable’ or ‘not negotiable’,'>?
as was the case in Mobile Shipping and Transportation Co v Shell Eastern Petroleum (The
Mobile Courage).'>* Treitel et al. note ‘that the wording of bill of lading in The Rafaela S ("not
negotiable unless ‘ORDER OF’)’ and in Scottish & Newcastle International Ltd v Othon

Ghalanos Ltd,'> ‘the contract of sale called for "non-negotiable" bills’.!5

Though the ‘straight’ bill is not negotiable, as seen earlier, it seems to have a special case of
transferability or negotiability. Scrutton and Eder say that this bill ‘is transferable by simple
delivery from the shipper to the named consignee, but not otherwise’.!>” Todd argues that
‘[s]uch bills are "non-negotiable", or, to be more accurate, "negotiable" once, from shipper to
consignee. They do not need to be indorsed in the consignee’s favour, merely transferred to
him, though they often are indorsed as well’.'>® This may mean that the straight bill is not
transferable in the same way where the ‘bearer’ or ‘order’ bills of lading are transferred since
the ‘straight’ bill obliges the carrier to deliver the goods only to a named consignee.

Consequently, there is a question that may poses itself on whether a ‘straight’ bill of lading is
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a document of title. The Rafaela S'° answers this question, as will be seen in the next

discussion.

4.5.1The Rafaela S

The facts of this case date back to 18 December 1989 when the bill of lading in question was
issued.!®® The carrier, the appellant, was Mediterranean Shipping Company SA (MSC), a
container liner operator, and the demise charterer of the ships Rosemary and Rafaela S.'®' The
shipper, the seller, was Coniston International Machinery Ltd (Coniston International) of
Liverpool in the UK. The carrier and shipper contracted to carry four containers of printing
machinery from Durban in South Africa to Felixstowe and onward to Boston, in the United
States.'®? The consignee, buyer and respondent, was JI MacWilliam Co Inc. (MacWilliam) of
Boston.'%* The straight bill of lading in question was issued by the carrier as three original
copies, as stated in box (11) of the bill, and described as a bill of lading.'®* The consignee box
(box 2) on the bill contained the printed words 'Consignee: (B/L not negotiable unless "ORDER
OF")' and the name and address of the consignee, but without the words ‘order of” or their
equivalent, which meant that the bill was a straight bill and not transferable by endorsement.'®®
It was also required that one of the bills had to be surrendered duly endorsed in exchange for
the goods or delivery order.!® The goods were first shipped on board the Rosemary from
Durban in South Africa, where the bill was issued, to be carried to the final destination in
Boston.!'%” However, ‘the cargo was discharged at Felixstowe’, in the UK, ‘and reshipped on a
second vessel’, which was the Rafaela S, ‘owned by the same carrier for carriage to Boston’,
and ‘no new bill of lading was issued’ for that new voyage.'%® The cargo of four containers was

damaged in the course of their voyage to Boston.!®?

To claim damage, the claimant who was the consignee or the buyer brought its action in a

London maritime arbitration. In that arbitration, the claimant alleged that article 1(b) of Hague-

159 The Rafaela S (n 111).
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Visby Rules!”® was applicable to the bill of lading in question and sought to benefit from the
generous package limitation totalling US$ 150,000 under article IV(5) of Hague-Visby Rules
(Article 2 of the Visby Amendments),!”! which were given the force of law according to
COGSA 1971 in the UK,'7? specifically under section 1(2) of the Act.'”® In return, the
respondent, the carrier, contended that section 4(5) of US Carriage of Goods by Sea Act (US

170 art 1(b) of Hague-Visby Rules states:

’Contract of carriage’ applies only to contracts of carriage covered by a bill of lading or any
similar document of title, in so far as such document relates to the carriage of goods by sea,
including any bill of lading or any similar document as a foresaid issued under or pursuant
to a charter party from the moment at which such bill of lading or similar document of title
regulates the relations between a carrier and holder of the same.

170 art IV(5) of Hague-Visby Rules states:

(a) Unless the nature and value of such goods have been declared by the shipper before
shipment and inserted in the bill of lading, neither the carrier nor the ship shall in any event
be or become liable for any loss or damage to or in connection with the goods in an amount
exceeding 666.67 units of account per package or unit or 2 units of account per kilogramme
of gross weight of the goods lost or damaged, whichever is the higher.

(b) The total amount recoverable shall be calculated by reference to the value of such goods
at the place and time at which the goods are discharged from the ship in accordance with the
contract or should have been so discharged.

The value of the goods shall be fixed according to the commodity exchange price, or, if there
be no such price, according to the current market price, or, if there be no commodity exchange
price or current market price, by reference to the normal value of goods of the same kind and
quality.

(c) Where a container, pallet or similar article of transport is used to consolidate goods, the
number of packages or units enumerated in the bill of lading as packed in such article of
transport shall be deemed the number of packages or units for the purpose of this paragraph
as far as these packages or units are concerned. Except as aforesaid such article of transport
shall be considered the package or unit.

(d) The unit of account mentioned in this Article is the special drawing right as defined by
the International Monetary Fund. The amounts mentioned in sub-paragraph (a) of this
paragraph shall be converted into national currency on the basis of the value of that currency
on a date to be determined by the law of the Court seized of the case.

(e) Neither the carrier nor the ship shall be entitled to the benefit of the limitation of liability
provided for in this paragraph if it is proved that the damage resulted from an act or omission
of the carrier done with intent to cause damage, or recklessly and with knowledge that
damage would probably result.

(f) The declaration mentioned in sub-paragraph (a) of this paragraph, if embodied in the bill
of lading, shall be prima facie evidence, but shall not be binding or conclusive on the carrier.
(g) By agreement between the carrier, master or agent of the carrier and the shipper other
maximum amounts than those mentioned in sub-paragraph (a) of this paragraph may be fixed,
provided that no maximum amount so fixed shall be less than the appropriate maximum
mentioned in that sub-paragraph.

(h) Neither the carrier nor the ship shall be responsible in any event for loss or damage to, or
in connection with, goods if the nature or value thereof has been knowingly mis-stated by the
shipper in the bill of lading.

172 The Rafaela S (n 111).
1735 1(2) of COGSA 1971 states ‘The provisions of the Rules, as set out in the Schedule to this Act, shall have
the force of law’.
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COGSA 1936)'7* was applicable and that accordingly the bill of lading in question was to
deemed a sea waybill and merely a receipt for the goods.!” Therefore, a lower limitation
package should be applicable according to section 4(5) of US COGSA 1936, which restricts a
consignee’s claim to US$ 2,000.!7¢ Thus, the preliminary question before the arbitration was
which system or limitation package was applicable to the carriage of goods by sea in question:
was it the Hague-Visby Rules or the US COGSA 1936? More specifically, according to Rix
LJ in the Court of Appeal,'”” the arbitrators, Messrs Mabbs, Hamsher and Moss, identified only

two issues in their award:

1. Was the shipment from Durban to Boston governed by one contract of carriage or two?
2. Was the [straight] bill of lading a “bill of lading’ within [the 1971 Act]?'7

On 30 May 2001, the arbitrators held ‘that a "straight" bill of lading fell outside the scope of
Article I(b) of the Rules and that the applicable package limitation regime was therefore under
US COGSA’.'7

The arbitration decision was appealed to the Queen's Bench Division (Commercial Court)
under section 1 of Arbitration Act 1979.'%° Langley J upheld the arbitral decision and dismissed
the consignee’s appeal. Langley J held that the straight consigned bill of lading in question was

1745 4(5) of US COGSA 1936 states:

Neither the carrier nor the ship shall in any event be or become liable for any loss or damage
to or in connection with the transportation of goods in an amount exceeding $500 per package
lawful money of the United States, or in case of goods not shipped in packages, per customary
freight unit, or the equivalent of that sum in other currency, unless the nature and value of
such goods have been declared by the shipper before shipment and inserted in the bill of
lading. This declaration, if embodied in the bill of lading, shall be prima facie evidence, but
shall not be conclusive on the carrier.

By agreement between the carrier, master, or agent of the carrier, and the shipper another
maximum amount than that mentioned in this paragraph may be fixed: Provided, that such
maximum shall not be less than the figure above named. In no event shall the carrier be liable
for more than the amount of damage actually sustained.

Neither the carrier nor the ship shall be responsible in any event for loss or damage to or in
connection with the transportation of the goods if the nature or value thereof has been
knowingly and fraudulently misstated by the shipper in the bill of lading.
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not a bill of lading within the Hague-Visby Rules and section 1(4) of UK COGSA 1971,'%! and
that there were two shipments under separate contracts of the cargo from Durban to Felixstowe

and thence to Boston.!8?

Therefore, the consignee and buyer appealed the Commercial Court’s decision in the Court of
Appeal.'®? The Court of Appeal faced the same essential questions as did the previous courts,
namely, whether the Hague-Visby Rules were applicable to the bill of lading in question and
whether there was one or two contracts of carriage of goods by sea.'®* On this appeal, Peter
Gibson and Rix LJJ and Jacob J reversed the decision of the Commercial Court and held that
the Hague-Visby Rules applied to the carriage of goods by sea in question and that the

limitation provision under article IV Rule 5 of Hague-Visby Rules was applicable.'8>

Accordingly, the carrier appealed the decision of the Court of Appeal to the House of Lords. '8¢
The main question before the House of Lords was whether the carriage of the goods by sea
contract was covered by a bill of lading or any similar document of title within article I(b) of
Hague-Visby Rules and section 1(4) of UK COGSA 1971.'%7 If the answer was that it was so
covered, it would lead to the application of the more generous financial limits provided in
article IV(5) of Hague-Visby Rules, but if not, the less generous limits in section 4(5) of US
COGSA 19368 would apply; which is why the consignee and buyer claimed that the Hague-
Visby regime applied and the carrier contended for the application of US COGSA 1936.'%

Wilson argue that ‘academic writers came to the almost unanimous conclusion that such
regimes (Wilson means the Hague-Visby Rules) were not applicable because a straight bill
could not be regarded as document of title’, but the House of Lords had a different opinion in
this case.!”® The House of Lords affirmed the decision of the Court of Appeal that the straight

bill of lading in question was a bill of lading or similar document of title within article 1(b) of

181 5 1(4) of UK COGSA 1971 states ‘Subject to subsection (6) below, nothing in this section shall be taken as
applying anything in the Rules to any contract for the carriage of goods by sea, unless the contract expressly or
by implication provides for the issue of a bill of lading or any similar document of title’.
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Hague-Visby Rules and section 1(4) of UK COGSA 1971, that ‘[a] "straight" bill of lading,
not made out to bearer or order but to a named consignee, was "a bill of lading or any similar
document of title" within the Hague Visby Rules Art.I(b)’.!! This is ‘because the consignee
could not obtain delivery without presentation of the document. The document was still
transferable, albeit only once, from consignor to consignee’.'*?> Therefore, the legal status of
the straight bill of lading was finally decided by the House of Lords in a decision delivered on
16 February 2005: the straight bill of lading in question was a bill of lading or similar document
of title within article 1(b) of Hague-Visby Rules and section 1(4) of the UK COGSA 1971.1%3

McMeel finds that the House of Lords ‘could see no policy reason’ to exclude the straight bill
of lading in question from the Hague-Visby Rules regime.'”* Amos and Low finds that the
reasoning on which the House of Lords based its ruling is that the document in question
‘described itself as a bill of lading’ and ‘the terms’ in it ‘resembled those of a classic bills of
lading’.'% Moreover, ‘straight bills of lading were clearly within the scope of the Rules
(Hague-Visby Rules)’ because straight bills of lading were widely used ‘at the time when the
Rules were drafted’.!?® In addition, the consignee named in the ‘a straight bill of lading should
be afforded the same protection by the Rules as a consignee under an order bill of lading’.!?’
Furthermore, the ‘presentation of a straight bill of lading for delivery would be necessary even
without any express stipulation’.!”® This presentation ‘would protect shippers by ensuring that
goods would only be delivered upon full payment’.!* However, the statutory law in the UK is
different in this regard.?%° ‘[s]ection 4 of COGSA 1992 does not apply to straight bills, as its

application is limited to bills of lading within the meaning of the Act’.?%!
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4.6 Sea waybill

A ‘sea waybill’ or ‘"waybill" is a non-negotiable receipt which contains contractual terms’.20?
This definition may mean that this bill performs only the first two functions: a receipt for the
goods and evidencing or containing the contract of carriage. Therefore, a sea waybill does not
perform the third function as ‘a negotiable document of title’.2°3 This is the difference between
the sea waybill and the negotiable bill of lading that performs all functions.?’* In sea waybills,
the goods are ‘to be delivered simply to a named person (or identified person) and not to such
a person "or order or assigns".”2% The sea waybill maybe ‘marked’ as ‘not negotiable’.2% It is
issued in ‘a short form document with a blank back with a specific clause incorporating the

carrier's standards terms and conditions’.2

In some cases a sea waybill is used when there is no need for negotiability.?%® Gaskell et al. cite
examples of those cases such as when a buyer or ‘consignee does not wish to resell the goods,
or where an in-house transfers take place within large multinational companies’, or to avoid
the problem of absence or late arrival of bills of lading at their destination.?”” Hence, Wilson
argues that ‘the presentation problem’ of bills of lading ‘can be solved by substitution of a
waybill for the normal bill of lading’.2'” Wilson sees that ‘the named consignee’ in a waybill
‘can only identify himself, there is no requirement of presentation of the waybill before he can
obtain delivery of the goods’.?!! However, for the purpose of COGSA 1992, the waybill is not
a bill of lading in accordance to section 1(3) of the Act.?!? This section expressly excludes

waybills as follows:

(3) References in this Act to a sea waybill are references to any document which is not a

bill of lading but—

(a) is such a receipt for goods as contains or evidences a contract for the carriage

of goods by sea; and
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(b)identifies the person to whom delivery of the goods is to be made by the

carrier in accordance with that contract.

4.7 Through bill of lading or combined transport bill of lading

Aikens et al. describe the ‘through bill of lading’ as:

A through bill of lading is typically used where the main carrier undertakes to perform a
portion of the carriage, for example, the sea leg, and also undertakes to arrange, as agent,
an additional leg, for example, acting as forwarding agent for the onwards road carriage

from the discharge port.!3

Scrutton and Eder argue that ‘the through bill of lading is sometimes called a "combined
transport bill of lading", when the sea transit is often coupled with a stage of transit by some
other means, e.g., by road, rail or air’.?'* Aikens et al. describe the ‘combined transport bill of

lading’ as:

Evidencing the contract between C, the cargo owner, and S, the carrier whereby S agrees
to carry or procure carriage of the goods, as principal, from A to B, even if the journey
between A and B involves a series of stages of sea carriage and other means of carriage

such as road, rail or air carriage.?'

It may be safe to say that the link between these two bills of lading, if they are considered
separate bills, is that both of them are used in or a result from multimodal transportation that
involves different transport modes, such as road, rail or air, in addition to the sea leg. However,
in the case of ‘transhipment’, ‘it will not always be clear’ whether there is one or more contract
involved in the carriage of goods by sea,?!' as seen earlier in The Rafaela S.*'” Through bills
of lading may the use of multimodal transport that has developed since the late 1950s and

1960s,2'® as a result of the container revolution and technological development.?!°
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4.8 Spent bill of lading

Treitel et al. argue that ‘[A]bill of lading is referred to as "spent", "exhausted" or
"accomplished" when the goods covered by it have been delivered to the person entitled to
delivery under the bill’.?2° There are two purposes, according to Treitel et al., for the ‘spent bill
of lading: the first is to decide whether such a bill is a document a document of title to the
goods’, and the second is ‘to decide whether a person other than the original shipper can acquire
rights against, or incur liabilities to, the carrier under the contract of carriage’.??! Aikens et al.
argue that ‘[t]he principle that only delivery to a person entitled to it is "discharges" the bill has
2222

subsequently been approved in several cases such,

Commissioners of Customs and Excise,*** East West Corp. v DKMS 1912.2%*

such as Barclays Bank Ltd. v

4.9 Charterparty bill of lading

This type of bill of lading may ‘incorporate the terms of a charterparty’.2?> Ozdel argues that
‘[c]harterers are frequently required by their charterparty to issue and present for signature a
bill of lading that incorporates the charterparty’.??® Scrutton and Eder argue that the
incorporation of ‘some or all of the terms of the charterparty’ in a bill of lading is ‘a very
common practice.??’ Charterparty bills of lading perform the first and third functions of paper
bills of lading.??® Wilson argue that these bills of lading function ‘as receipts for the goods’ and
‘as potential documents of title, but do not function ‘as evidence of the contract of carriage’ .2
Wilson explains that ‘[t]he relationship between shipowner and charterer is governed solely by
the terms of the charterparty’, as was the case in Rodocanachi v Milburn.>** Yet, the
charterparty may contain ‘provision that its terms can be modified or superseded by the
subsequent issue of a bill,?>! as in the case of Moscow V/O Export Khleb v Helmville (The

Jocelyne).?*
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4.11 Short form bill of lading

Gaskell et al. may describe this type of bill as ‘a single sided "short form bill of lading", used
‘instead of the traditional "long form bill"*.233 Gaskell et al. add that ‘[t] the face of a short form
bill looks like that of a normal ocean bill of lading, but there are no terms printed on the
reverse’.?3* Aikens et al., argue that this type or form of bill of lading ‘does not set out the
relevant terms expressly in the document but does so by reference to instead refers to specific
conditions, usually the carrier's standard terms and conditions’.?3® In other words, according to
Gaskell et al., the face of a short form bill of lading contains a ‘clause’ that ‘incorporates the

carrier's standard conditions’.23¢

4.12 ‘Clean’ and ‘claused’ bills of lading

According to Baughen, ‘[a] clean’ bill of lading is one that contains an acknowledgment by the
person on whose behalf the bills were signed that the goods described therein were loaded in
"apparent good order and condition".?3” In contract, ‘[i]f the bill of lading contains adverse
comments as regards the condition of the goods on loading, it is called a ‘claused’ bill of

lading’ 238

5 Functions of paper bills of lading

Paper bills of lading were functionally developed to meet merchants' commercial needs
throughout the ages, as discussed previously.?** The bills developed to perform three main
functions: (1) as a receipt for the goods, (2) as evidencing or containing the contract of carriage
of goods, and (3) as a document of title.?*? This section discusses these three functions under

the Hague-Visby Rules, Hamburg Rules and English law.
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5.1 First function of paper bills of lading as a receipt for the goods

The receipt function, according to Treitel et al., is also called the ‘evidentiary function’ since
‘[a] bill of lading is evidence of the facts stated in it’.>*! This leads back a little to differentiate
between two types of bills of lading before continuing to discuss this function. If the bill of
lading is a ‘shipped’ or ‘on-board’ bill it ‘records (or ‘evidences’ - for the purpose of this
discussion) goods that have been loaded on board the carrying vessel’.?#? If the bill of lading is
a ‘received’ or ‘received for shipment’ bill, it ‘records goods received into the carrier's care
and custody before loading’.?** Thus, in general, through the receipt function, the bill of lading
states, inter alia,** ‘the condition and quantity of the goods when they are transferred into the
custody of the carrier’.?* Therefore, the carrier can be sued if these condition and quantity are

different at delivery as when the goods are lost or damaged.?*¢

5.1.1 Hague-Visby Rules

The Hague-Visby Rules?*’ oblige the carrier, ‘Master or agent of the carrier’ to issue a bill of
lading to the shipper on the latter’s demand.?** The Hague-Visby Rules require that the bill of
lading must show information or a description of the goods, such as the ‘leading marks’, the
‘number of packages or pieces’, ‘quantity’, ‘weight’, and ‘apparent order and condition of the
goods’ ¥ The Hague-Visby Rules provide that the bill of lading is a ‘prima facie evidence of
the receipt by the carrier of the goods’.?® Wilson says that the ‘prima facie evidence’ is
‘conclusive evidence against him (the carrier) once the bill has been transferred to a third party
acting in a good faith>.?! ‘[T]he burden of displacing the prima facie evidence is as a heavy

one’.?*? Scrutton and Eder describe may explain that ‘the rebuttal evidence must show not

241 Treitel, Reynolds and Carver (n 19) 39.

242 Scrutton and Eder (n 47) 9 and see also Gaskell, Asariotis and Baatz (n 49) 14.

243 Scrutton and Eder (n 47) 9.

244 See subsection 4.2 “"Received" or "received for shipment" bill of lading’ in Chapter Two.
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Andrew Tettenborn (eds), Carriage of Goods by Sea, Land and Air: Unimodal and Multimodal Transport in the

21st Century (Informa Law from Routledge 2013) 127.

247 The Hague Rules are discussed in subsection 6.1 ‘International Convention for the Unification of Certain Rules
of Law Relating to Bills of Lading, 1924 (the Hague Rules)’ and Visby Rules or Amendments are discussed
in subsection 6.2 ‘“The Protocol to Amend the International Convention for the Unification of Certain Rules of
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merely must that the statement in the bill may not be accurate but that it is clearly wrong’,?>3

as in the case of Smith & Co v Bedouin Steam Navigation Co Ltd.*>*

Wilson notes that ‘[i]n return, the shipper is "deemed to have guaranteed" to the carrier the
accuracy of any information given by it in writing for incorporation in the bill’. Wilson may
explain the reason for such obligation that it ‘is required to indemnify the carrier against all
losses, damages and expenses arising in the event of any inaccuracies’.?*> However, the carrier
is not obliged ‘to issue a bill of lading containing such information unless specifically by the
shipper’,2°¢ as in the case of Agrosin Pty Ltd v Highway Shipping Co Ltd (The Mata K).>>’
Moreover, the carrier can refuse the bill of lading if it ‘reasonably’ believes that the information
provided by the shipper is ‘inaccurate, or if it ‘has no reasonable means of checking it’,2 as
in the case of Ace Imports Pty v Companhia de Navegacao Lloyd Brasileiro (The Esmeralda

1).259
5.1.2 Hamburg Rules

The Hamburg Rules oblige the carrier to issue a bill of lading ‘on the shipper’s demand’” when
taking the goods in its charge.?®® The Hamburg Rules provide that ‘a person having authority
from the carrier’, such as the master, may sign the bill of lading?' As do the Hague-Visby
Rules, the Hamburg Rules require specific information referred to as ‘particulars’ to be
included in the bill of lading.>?> These particulars are ‘much longer’ than the information
required under the Hague-Visby Rules.?®® Yet, ‘[t]he absence in the bill of lading of one or
more’ of these particulars ‘does not affect the legal character of the document’ > Like the
Hague-Visby Rules, the Hamburg Rules provide for the ‘prima facie evidence’.?®> The
Hamburg Rules state that ‘the bill of lading is prima facie evidence of the taking over or, where

a "shipped" bill of lading is issued, loading, by the carrier of the goods as described in the bill

253 ibid.

234 11896] AC 70. See Scrutton and Eder (n 47) 146.
255 Wilson (n 55) 119.

256 ibid.

25711998] CLC 1300. See Wilson (n 55) 119.
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of lading’.2%® In this concoction, the Hamburg Rules provide that the ‘proof to the contrary by

the carrier is not admissible” if the bill is transferred to a bona fade third party.2¢’

5.1.3 English law

In addition to the cases discussed earlier, section 4 of UK COGSA 1992 provides for the receipt
function of the paper bill of lading:

A bill of lading which—

(a) represents goods to have been shipped on board a vessel or to have been received for
shipment on board a vessel; and

(b) has been signed by the master of the vessel or by a person who was not the master but
had the express, implied or apparent authority of the carrier to sign bills of lading, shall, in
favour of a person who has become the lawful holder of the bill, be conclusive evidence
against the carrier of the shipment of the goods or, as the case may be, of their receipt for

shipment.

Treitel et al. argue that this section may try ‘to reverse the result in Grant v Norway,*®® i.e. to
make the carrier liable to an endorsee to whom the bill has been transferred, and (presumably)
to a consignee named in the bill to whom the bill has been transferred.’?° Grant v Norway,?’°
according to Low, ‘established the principle that a third party endorsee had no remedy against
a carrier who could prove that no cargo had in fact been shipped, since the master of a ship had
no authority to make such statements unless the cargo had been actually loaded on board the
ship>.2’! This principle was abolished by the Hague-Visby Rules, which provide that ‘a bill of
lading is prima facie evidence of the receipt by the carrier of the goods described, and proof to
the contrary is not admissible when the bill of lading has been transferred to a third party acting
in good faith’,?’? as discussed earlier in the position the Hague-Visby Rules in relation to the

receipt function.

The COGSA 1992 does not provide for the particulars to be included in the bill of lading. This

may mean to go back to the Hague-Visby Rules in this regard because these Rules were given

266 art 16(3)(b).

267 art 16(3).
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269 Treitel, Reynolds and Carver (n 19) 58.
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Solutions’ (2000) 5 International Trade and Business Law Annual 159.
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the force of law by section 1(2) of COGSA 1971. Section 5(5) of COGSA 1992 provides for

the continuation in the application of the Hague-Visby Rules.?’?

5.2 Second function of paper bills of lading as evidencing or containing the contract of
carriage

The terms included in a bill of lading ‘do not constitute the contract of carriage itself, but merely
provide evidence of it’.>’* Wilson submits that ‘[t]he contract of carriage is normally concluded
orally long before the bill is issued, and the terms are inferred from the carrier's sailing
announcements and from any negotiation with loading brokers before the goods are

shipped’.?”* Similarly, Scrutton and Eder adopt this view and elaborate that the shipper

[C]an claim that the true terms of the contract are not those contained in a bill of lading, but
can be gathered from the mate’s receipt, websites, booking notes, emails, exchange of telexes,
advice-notes, freight-notes, undertakings or warranties by the broker or other agents of the
carrier, just as formally they were gathered from shipping-cards, placards and handbills

announcing the sailing of the ship.?”®

Moreover, ‘a bill of lading is signed only by one party’.?’” Gaskell et al. believe that ‘[t]he bill
of lading is normally described as containing evidence of the terms of the contract of carriage,

rather than being the whole contract’.?’8

5.2.1 Hague-Visby Rules

The Hague-Visby Rules do not define the contract of carriage, but, according to Berlingieri,
‘merely connect the notion of the contract of carriage to the document issued thereunder, the
bill of lading’.?” Therefore, Berlingieri adds that ‘[f]or that reason it has been said that the

Hague-Visby Rules adopt a documentary approach’.?8 Goldby also submits that article 1(b) of

273 5 5(5) of COGSA 1992 states that ‘[T]he preceding provisions of this Act shall have effect without prejudice
to the application, in relation to any case, of the rules (the Hague-Visby Rules) which for the time being have the
force of law by virtue of section 1 of the Carriage of Goods by Sea Act 1971°.
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27 Francesco Berlingieri, ‘A Comparative Analysis of the Hague-Visby Rules, the Hamburg Rules and the
Rotterdam Rules’ (General Assembly of the International Association of Average Adjusters-AMD, Marrakesh,
5-6 November 2009)
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Hague-Visby Rules provides ‘only a partial definition of the term "contract of carriage" linking

it with the bill of lading’.2%!

Contract of carriage’ applies only to contracts of carriage covered by a bill of lading or any
similar document of title, in so far as such document relates to the carriage of goods by sea,
including any bill of lading or any similar document as aforesaid issued under or pursuant to
a charter party from the moment at which such bill of lading or similar document of title

regulates the relations between a carrier and a holder of the same.??

This view also notes that the ‘moment’ at which the bill of lading regulates the relations
between a carrier and a holder, mentioned in the definition, is not defined by the Hague-Visby
Rules and is left to the applicable law of the contract.?®® In light of these different views, it may
be safe to say that the Hague-Visby Rules are not clear in their provision for the evidence
function of the bill of lading in comparison with the provision under the Hamburg Rules, as

will be seen in the next section.

5.2.2 Hamburg Rules

Article 1(7) of Hamburg Rules expressly defines the bill of lading as evidencing the contract

of carriage:

'Bill of lading' means a document which evidences a contract of carriage by sea and the
taking over or loading of the goods by the carrier, and by which the carrier undertakes to
deliver the goods against surrender of the document. A provision in the document that the
goods are to be delivered to the order of a named person, or to order, or to bearer, constitutes

such an undertaking.

Moreover, art 1(6) of Hamburg Rules defines the ‘contract of carriage by sea’ as follows:

‘Contract of carriage by sea’ means any contract whereby the carrier undertakes against
payment of freight to carry goods by sea from one port to another; however, a contract which
involves carriage by sea and also carriage by some other means is deemed to be a contract
of carriage by sea for the purposes of this Convention only in so far as it relates to the carriage

by sea.

281 Goldby (n 48) 316.
282 art 1(b) of Hague-Visby Rules.
23 Goldby (n 48) 316.
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Therefore, it appears that the Hamburg Rules clearly recognize the function of the paper bill
lading as evidencing the contract of carriage of goods by sea in comparison with the Hague-

Visby Rules.

5.2.3 English law

The case law recognizes the second function of a bill of lading as an evidence of the contract

of carriage as in Sewell v Burdick (The Zoe).?** In this case, Lord Blackburn said:

There is, I think, another inaccuracy in the statute, which indeed is universal. It speaks of the
contract contained in the bill of lading. To my mind there is no contract in it. It is a receipt
for the goods, stating the terms on which they were delivered to and received by the ship,
and therefore excellent evidence of those terms, but it is not a contract. That has been made
before the bill of lading was given. Take for instance goods shipped under a charterparty,
and a bill of lading differing from the charterparty; as between shipowner and shipper at

least the charterparty is binding: Gledstanes v. Allen.?®

In Crooks v Allan,?3° it was held that “a bill of lading is not the contract but only evidence of
the contract’.?%” Therefore, according to McGowan, ‘[t]he shipper does not have to rely on the
issue of a bill of lading as a contractual document before he can sue for breach of contract’.?88
In Pyrene Co Ltd v Scindia Navigation Co Ltd,*® ‘the shipper was entitled to damages where
a fire tender was dropped and damaged whilst being loaded on board the ship before the bill of
lading had been issued’.?® According to Low, the ‘evidence is admissible to show the existence
of an oral agreement differing from the terms of the bill of lading’,*! as in Owners of Cargo
Lately Laden on Board the Ardennes v Owners of the Ardennes (The Ardennes).?*? In this case,
‘[i]t was held that the contract came into existence before the bill of lading was signed,

therefore the oral contract prevailed and the plaintiff was entitled to damage’ .23

28411884710 App Cas 74, 105. See Low (n 271).
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As regards the words ‘evidences’ and ‘contains’ in relation to the contract of carriage,
according to Scrutton and Eder, ‘once the bill been transferred however, the bill provides
conclusive evidence as between the carrier and the new holder as to the terms of the contract
of affreightment’.?** Therefore, Scrutton and Eder add that ‘the bill may be said to "contain"
the contract’.2> In other words, according to Goldby, once the bill has been transferred to a
subsequent holder, as between the carrier and the new holder, the terms contained in the bill
constitute the contract of carriage for all intents and purposes’,>*® as in Leduc & Co v Ward .>*’
This concept is ‘confirmed’ by the UK ‘statutory law’, under both the Bills of Lading Act 1855
and the COGSA 1992.2%8

5.3 Third function of paper bill of lading as a document of title

According to Treitel et al., ‘there is no authoritative definition of a "document of title to goods"
at common law’; yet, Treitel et al. add ‘but it is submitted that in its original or traditional sense,
the expression refers to a document relating to goods the transfer of which operates as a transfer
of the constructive possession of the goods, and may if so intended operate as a transfer of the
property in them’.?® In other words, according to Law, the ‘[p]ossession of a bill of lading is
equivalent to the possession of the goods', as in Cole v North Western Ban.>*® Low adds that
this ‘possession entitles’ the ‘holder’ of the bill ‘to claim possession of the goods’.>"! Pejovic
argues that ‘[t]he phrase "document of title" is a common term used to denote documents issued
by a carrier or by a warehouseman acting as a bailee’.3°? The ‘bailee’ must issue a document
which severs as a receipt for the goods and enables the person who produces the document to
receive the goods’.?*® Girvin argues that ‘the essentials are that bills of lading in the correct
form can, by endorsement or delivery, transfer constructive possession in the goods to the

holder’.304
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‘Negotiable bills of lading originated in sea transport because the voyages were normally
lengthy, and invariably slow’.3%5 Therefore, as Wilson explains, ‘[t]he ‘owners of cargo
required a document of title to raise credit for an international sale or to take advantage of an
opportunity to sell the goods in transit’.3% In other words, Clarke argues that ‘[t]he essence of
a traditional bill of lading is that the traders will "buy" it because they are satisfied that it gives
them the rights they need, notably rights against the carrier, and that it is a document that will
be accepted by others, if the goods are to be sold on’.3” Moreover, McGowan argues that ‘[a]
bank may hold a bill of lading as security for a loan’.3% Furthermore, through such a document
of title, ‘a seller could protect himself against the buyer's insolvency and require payment for
the goods before their delivery to the buyer’.3%° The negotiability of a bill of lading may depend
on the type of bill.>!® Wilson argues that ‘[a] bill will only operate as a document of title,
however, if it is drafted as an "order", i.e. a bill under which the carrier agrees to deliver the
goods at their destination to a named consignee or to his "order or assigns"’,>'! as discussed

previously.3!?

5.3.1 Hague-Visby Rules

The Hague-Visby Rules use the term ‘holder’, but ‘without defining it.3!?

'Contract of carriage' applies only to contracts of carriage covered by a bill of lading or any
similar document of title, in so far as such document relates to the carriage of goods by sea,
including any bill of lading or any similar document as aforesaid issued under or pursuant to
a charter party from the moment at which such bill of lading or similar document of title

regulates the relations between a carrier and a holder of the same.>'*

Neither do the Hague-Visby Rules define the bill of lading.'> It seems that the reference to the
term ‘holder’ in the Hague-Visby Rules involves the function of the document of title, but

without providing more details about the negotiability of bills of lading and its procedures in
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308 McGowan (n 286).

309 ibid.

310 Wilson (n 55) 132.

311 ibid.

312 See section 4 ‘Types of paper bills of lading in Chapter Two’.
313 Goldby (n 48) 321.

314 art 1(b) of Hague-Visby Rules. See Goldby (n 48) 321.

315 ibid. See also Gaskell, Asariotis and Baatz (n 49) 3.

54



comparison with, for instance, the provisions for negotiability of transport documents or

electronic transport records under the Rotterdam Rules.3!®
5.3.2 Hamburg Rules

The Hamburg Rules follow the same position of the Hague-Visby Rules in that they use the
term ‘holder’, in articles 2(3) and 22(2), but ‘without defining it’.3!” Article 2(3) of Hague-

Visby Rules states:

The provisions of this Convention are not applicable to charter-parties. However, where a
bill of lading is issued pursuant to a charter-party, the provisions of the Convention apply to
such a bill of lading if it governs the relation between the carrier and the holder of the bill of

lading, not being the charterer.

Article 22(2) states:

Where a charter-party contains a provision that disputes arising thereunder shall be referred
to arbitration and a bill of lading issued pursuant to the charter-party does not contain a
special annotation providing that such provision shall be binding upon the holder of the bill
of lading, the carrier may not invoke such provision as against a holder having acquired the

bill of lading in good faith.

The difference between the Hamburg Rules and the Hague-Visby Rules is that the former
provide that the bill of lading can be a document of title through the use of words ‘to order, or

to bearer’ in the definition of the bill of lading:

'Bill of lading' means a document which evidences a contract of carriage by sea and the
taking over or loading of the goods by the carrier, and by which the carrier undertakes to
deliver the goods against surrender of the document. A provision in the document that the
goods are to be delivered to the order of a named person, or to order, or to bearer, constitutes

such an undertaking 3'$

316 See subsection 2.1 ‘Rotterdam Rules’ in Chapter Six.
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5.3.3 English law

In Lickbarrow,?" the Court of King's Bench recognized ‘the custom and practice of merchants
that a shipped, negotiable bill of lading was a "document of title", so that a transfer of the bill
effected a transfer of "property" in the goods covered by the bill of lading’.3?° More cases were
decided after Lickbarrow,3?! that recognized the functions of paper bills of lading, including
the document of title function, as in Barber.’?> However, as mentioned earlier, according to
Wilson, ‘the bill of lading merely represents the goods and possession of the bill of lading is
treated as an equivalent to possession of the goods covered by it, no more, no less’,3%* as in

Sanders 3%

Wilson’s argument may reflect the need to differentiate between ‘the terms ‘transferable’ and
‘negotiable’.3?° Pejovic explains the ‘confusion’ that may arise in the use of these two terms.
Pejovic says that ‘a document is transferable when it can be transferred by one person to
another, passing to the transferee the rights of the original holder but no more’.3?% As regards
the term ‘negotiable’, Pejovic says that ‘a negotiable document can give to the transferee rights
that are better or greater than the right of the transferor, provided that consideration is given
for the transfer’.32” Goldby argues ‘that the transferee of a bill of lading, as a general rule, does
not take it free from defects in the transferor’s title’.’?® Pejovic may cite an example in this
regards that ‘[i]f a bill of lading is stolen or endorsed without the shipper's authority, a
subsequent bona fide transferee cannot acquire the rights to the goods represented by the bill’,

in comparison with other documents, specifically ‘a bill of exchange or promissory note’.3*

Therefore, the bill of lading might be referred to as ‘quasi-negotiable’.3*°

As regards the UK statutory law, Baughen differentiates between the position under the old
regime of the Bills of Lading Act 1855 and the new regime of COGSA 1992.33! Under the old

319 Lickbarrow (n 62) 683. See Treitel, Reynolds and Carver (n 19) 323.
320 Scrutton and Eder (n 47) 9.
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regime, there seems a lacuna in the right of the transferee to sue the carrier in case of transfer,
as the bill of lading requires a ‘property link’.33? This ‘property link’ refers to ‘the connection
between the passing of property and the transfer of contractual rights’.333 The new regime of
COGSA 1992 ‘abolishes the property link’ requirement.?** Under s 2(1)(a) of COGSA 1992,
‘the transfer of a bill of lading can vest in the transferee "all rights of suit under the contract of
carriage".*3* Hence, ‘[g]enerally the lawful holder of a bill of lading can sue the carrier ‘under
the COGSA 1992.33¢ 5 of COGSA 1992 lays down the requirements ‘to make a person "holder"
of a bill of lading.’*” Goldby may summarize these requirements that a person ‘must have
possession of the bill of lading’, and ‘must be either the consignee(s. 5(a)), an endorsee to
whom the bill has been delivered, or a person to whom a bearer bill has been delivered (s.

5Q2)(b)y’.

6 International framework of paper bills of lading

This section discusses the international framework that regulates the contract of carriage of
goods by sea covered by bill of lading. The international framework involves three
international conventions in existence. The first is the International Convention for the
Unification of Certain Rules of Law Relating to Bills of Lading, 1924 (the Hague Rules). The
second is the Protocol to Amend the International Convention for the Unification of Certain
Rules of Law Relating to Bills of Lading, 1924 (the Visby Amendments). The third the United
Nations Convention on the Carriage of Goods by Sea, 1978 (the Hamburg Rules). Thereafter,

the section will explore the position under English law.

6.1 International Convention for the Unification of Certain Rules of Law Relating to Bills
of Lading, 1924 (the Hague Rules)

The Hague Rules were drafted by the Comité Maritime International (CMI) and adopted on 25

August 1924 in Brussels.?* These Rules came into force on 2 June 1931.34° Baughen argues
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that ‘[tlhe Hague Rules attempted to impose uniformity into contractual terms relating to the
carriage of goods under bills of lading’.3*' In other words, ‘[t]he Hague-Visby Rules set out
the rights and liabilities of both cargo-owners and ship-owners’.>#> These Rules were intended
‘to protect cargo-owners from widespread exclusion clauses frequently incorporated into the
contract of carriage by the shipowner as the stronger bargaining party’.>*> The Hague Rules

were adopted by ‘all of the world’s major maritime nations’ .34

6.1.1 Definitions

345 <contract of

The Hague Rules define some terms in article 1, for example ‘carrier’,
carriage’,3*¢ ‘goods’,**” ‘ship’3*® and ‘carriage of goods’.>*’ However, the Hague Rules do not
define the term bills of lading.>>° Moreover, the definition of ‘contract of carriage’ in article
1(b) is thought not to be a definition, as discussed earlier.>>! Furthermore, it is pointed out that
the Hague Rules do not clarify the meaning of the term ‘covered’ provided in this definition in
article 1(b) which states that ‘"[c]ontract of carriage" applies only to contracts of carriage
"covered" by a bill of lading or any similar document of title ...".>3? Carr argues that ‘there is
ambiguity whether the H/V Rules can be applied when there is a time lapse between the
contract of carriage and the issue of a bill of lading’.3%* It is also argued that the Hague Rules
‘do not define such meaning’ provided in article 1(b) that states ‘... including any bill of lading
or any similar document as aforesaid issued under or pursuant to a charter party from the
"moment" at which such bill of lading or similar document of title regulates the relations
between a carrier and a holder of the same’.3>* Goldby also argues that the word ‘moment’ ‘is

left to the applicable of the contract’.3%
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6.1.2 Scope of application

The Hague Rules ‘apply to all bills of lading issued in Contracting States’.>3¢ Article 1(e) states
that the “"carriage of goods" covers the period from the time when the goods are loaded on to
the time they are discharged from the ship’. Baughen explains that ‘[t]his definition entails that
the Rules have mandatory effect on "tackle to tackle" basis from the start of lading to the
conclusion of discharge’.3>7 Article 1(a) states that the term *"[c]arrier" includes the owner or
the charterer who enters into a contract of carriage with a shipper’. Berlingieri describes this
definition as ‘wide’ and ‘loose’, and says that ‘the definition of carrier is wide, since reference
is made to owner and charterer, who may be a charterer by demise, or a time or, albeit unlikely,
a voyage charterer. In addition, it is loose, for it is stated that the term carrier "includes" the
above persons’.3*® Article 1(c) states that the term ‘"[g]oods includes wares, merchandise, and
articles of every kind whatsoever except live animals and cargo which by the contract of
carriage is stated as being carried on deck and is so carried’. This definition, according to
Berlingieri, ‘is very wide but contains two exceptions’: ‘live animals’ and the deck cargo.?>’
Article 1(d) provides that the term ‘"[s]hip includes any vessel for the carriage of goods by

)

s€a’.

6.1.3 Obligations of the carrier

Article 3(1) of Hague Rules obliges the carrier ‘to exercise due diligence to: (a) Make the ship
seaworthy; (b) Properly man, equip and supply the ship; (c) Make the holds, refrigerating and
cool chambers, and all other parts of the ship in which goods are carried, fit and safe for their
reception, carriage and preservation’.>®° Sturley et al. argue that ‘the central compromise of the
Harter Act’ as set forth in the Hague Rules consist of ‘two key elements’.3®! The first key
element is that ‘the carrier need not assume strict liability for the unseaworthiness of the vessel
but it must exercise due diligence to provide a seaworthy vessel’.3%? The second key element
is that ‘the carrier could escape liability for the negligence of its employees in the navigation

or management of the vessel, but must accept responsibility for the negligence of its employees

336 art 10 Hague Rules. See the discussion in Francesco Berlingieri, International Maritime Conventions: Volume

1, The Carriage of Goods and Passengers by Sea (Informa Law from Routledge 2014) Chapter 1.
357 Baughen (n 191) 100.

358 Berlingieri (n 356) Chapter 1.

3% ibid.

360 art 3(1) of Hague Rules.

361 Sturley, Fujita and Ziel (n 80) 78.

362 jbid.
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in the care and custody of the cargo’.3%® Berlingieri also argues that the carrier’s obligations
‘relating to the ship’ under the Hague Rules ‘are not absolute, they are to exercise due
diligence’, which ‘originates from the Harter Act’.’** In other words, Baughen says that
‘Article IV(1) grants the carrier a "due diligence" defence in respect of "loss or damage" caused

by unseaworthiness’.3%?

Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from
unseaworthiness unless caused by want of due diligence on the part of the carrier to make
the ship seaworthy, and to secure that the ship is properly manned, equipped and supplied,
and to make the holds, refrigerating and cool chambers and all other parts of the ship in
which goods are carried fit and safe for their reception, carriage and preservation in
accordance with the provisions of paragraph 1 of Article 3. Whenever loss or damage has

resulted from unseaworthiness the burden of proving the exercise of due diligence shall be

on the carrier or other person claiming exemption under this article.>*®

Article 3(2) obliges the carrier to ‘properly and carefully load, handle, stow, carry, keep, care
for, and discharge the goods carried’. Article 3(3) obliges the carrier, shipmaster or agent of
the carrier, after receiving the goods, to issue a bill of lading to the shipper on the latter’s
demand, as discussed earlier.’” Baughen argues that the Hague Rules ‘grant the carrier
immunity in respect of "loss or damage"” in ‘a list of causes’, in article 4(2).’%® Yet, Baughen
adds that ‘these additional defences will be unavailable to a carrier where the loss or damage

is caused by the carrier’s failure to take due diligence to provide a seaworthy ship’.3¢

As far as the limitation of liability is concerned, article 4(5) provides for this limitation stating
that ‘[n]either the carrier nor the ship in any event be or become labile for any loss or damage
to or in connection with goods in an amount exceeding 100 pounds sterling per package or unit
...”. This limitation intends ‘to achieve what is known as a "compromise" between cargo

owners and carriers’.>’" However, ‘[t]his limitation may be avoided’, since article 4(5) states

363 ibid.

364 Berlingieri (n 356) Chapter 1.

365 Baughen (n 191) 112.

366 art 4(1) of Hague Rules.

37 See section 5.1.1 “Paper bill of lading as receipt for the goods under the Hague-Visby Rules’ in Chapter Two.
368 ibid 112

39 ibid.

370 Sukhninder Panesar, ‘Carriage of Goods by Sea: Limitation of Liability Under the Hague Rules’ (1998) 6(2)
International Insurance Law Review 50-53.
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3

. unless the nature and value of such goods have been declared by the shipper before

shipment and inserted in the face of the bill’.37!

6.1.4 Obligations of the shipper

Sturley et al. point out three elements concerning the shipper’s responsibility in relation to the
goods, as provided in the Hague Rules.?”? The first element is ‘the shipper's guarantee of the
accuracy of the information it furnishes concerning the goods’.3”* The second element is ‘the
shipper's exoneration for loss or damage sustained by the carrier resulting from any cause that
was without the shipper's fault’.37* The third element is ‘the shipper's liability for dangerous

goods.37?

6.2 The Protocol to Amend the International Convention for the Unification of Certain
Rules of Law Relating to Bills of Lading 1924 (the Visby Amendments)

This Protocol was drafted by the CMI and adopted on 23 February 1968 in Brussels.>”® It came
into force on 23 June 1977.3"7 Since the Visby Protocol amends some provisions of the Hague
Rules, both international instruments are integrated and have to ‘be read and interpreted
together as one single instrument’, according to article 6 of the Protocol. Article 6 of the
Protocol may explain why these two regimes are usually referred to as the ‘Hague-Visby

Rules’:

As between the Parties to this Protocol the Convention and the Protocol shall be read and
interpreted together as one single instrument.

A Party to this Protocol shall have no duty to apply the provisions of this Protocol to
Bills of Lading issued in a State which is a Party to the Convention but which is not a Party

to this Protocol.

Baughen argues that ‘[t]he most important change perhaps was the package limitation (Art.
IV(5))’.3"® Article 2 of Visby Amendments deleted article 4(5) of Hague Rules. It replaced the
amount of ‘100 pounds sterling per package or unit’ for limitation of liability to ‘10,000 francs

per package or unit or 30 francs per kilo or gross weight of the goods lost or damaged,

371 Baughen (n 191) 121-122.

372 Sturley, Fujita and Ziel (n 80) 177
373 ibid.

374 ibid.

375 ibid.

376 CMI (n 23) 1-9.

377 ibid.

378 Todd (n 158) 312.
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whichever is higher’. However, according to Aikens et al., the problems resulting from the use
of the ‘gold-based unit (the Poincaré franc)’ under the Hague-Visby Rules ‘led to the adoption
of the Special Drawing Right (SDR) as a unit of account based on the value of several
currencies’.>”° This SDR was adopted in the ‘Protocol Amending the International Convention
for the Unification of Certain Rules of Law Relating to Bills of Lading (SDR Protocol) in
1979380

Article 1(1) of Visby Amendments amended article 3(4) of the Hague Rules in respect of ‘the

value of statements in bills of lading when the bill has been negotiated’,3®! to be read as follows:

In Article 3, paragraph 4, shall be added:
"However, proof to the contrary shall not be admissible when the Bill of Lading has been

transferred to a third party acting in good faith".

Article 3 of Hague Rules was changed in respect of ‘protecting carriers, savants and agents

when the action is brought in tort, rather than contact’,®? as follows:

In Article 3, after paragraph 6, shall be added the following paragraph 6bis:

"An action for indemnity against a third person may be brought even after the expiration of
the year provided for in the preceding paragraph if brought within the time allowed by the
law of the Court seized of the case. However, the time allowed shall be not less than three
months, commencing from the day when the person bringing such action for indemnity has

settled the claim or has been served with process in the action against himself".
6.3 The United Nations Convention on the Carriage of Goods by Sea, 1978 (the Hamburg
Rules)

The Hamburg Rules were drafted by the United Nations Commission on International Trade

Law (UNCITRAL) and adopted on 31 March 1978 in Hamburg.>** These Rules came into force

379 Aikens, Lord and Bools (n 40) 15.

380 The SDR Protocol was adopted on 21 December 1979 in Brussels, drafted by the Comité Maritime International
(CMI) and entered into force on 14 February 1984. CMI (n 23) 1-14.

31 Todd (n 158) 312.

382 ibid.

383 CMI (n 23) 1-24.
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on 1 November 1992.3% Todd argues that Hamburg Rules ‘offers a regime that generally

favours cargo-owners to a greater extent than Hague-Visby’.3%

6.3.1 Definitions

The Hamburg Rules define some terms in article 1, bringing in new definitions as compared

386 ¢

with the Hague-Visby Rules. The Hamburg Rules define the terms of ‘carrier’, actual

carrier’, %7 ‘shipper’,3® ‘consignee’,?®® ‘goods’,3** ‘contract of carriage’,3*! ‘bill of lading’3%?
and ‘writing’.3%3 ‘Contractual carrier’ is a new term under the Hamburg Rules and is defined

in article 1(2):

‘Actual carrier’ means any person to whom the performance of the carriage of the goods, or
of part of the carriage, has been entrusted by the carrier, and includes any other person to

whom such performance has been entrusted.

Both the ‘contractual carrier’ and the ‘actual carrier’ are subject to the Hamburg Rules, as
provided in article 10.3%* The contractual carrier remains responsible for the part of the contract
performed by another carrier (the actual carrier), but it can exclude its liability for loss or
damage to the goods while in the custody of the actual carrier.?®® The actual carrier is

responsible only for the part of the contract that it personally performs.3%

Unlike the Hague-Visby Rules, the Hamburg Rules define the bill of lading, as discussed
earlier.®®” It may be possible to say that that definition of the bill of lading provided in the
Hamburg Rules seems to be the first provision to set out the three functions of paper bills of
lading in an international convention. The other new definition in the Hamburg Rules is the

definition of the term ‘shipper’ provided in article 1(3):

384 ibid.

385 Todd (n 158) 364.

386 art 1(1) of Hamburg Rules.
37 art 1(2).

38 art 1(3).

389 art 1(4).

30 art 1(5).

¥ art 1(6).

392 art 1(7).

393 art 1(8).

3% Baughen (n 97) 132.

3% ibid.

3% ibid.

37 art 1(7) Hamburg Rules. See subsection 3.2 ‘Definition in international conventions’ in Chapter Two.
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‘Shipper’ means any person by whom or in whose name or on whose behalf a contract of
carriage of goods by sea has been concluded with a carrier, or any person by whom or in
whose name or on whose behalf the goods are actually delivered to the carrier in relation to

the contract of carriage by sea.

Unlike the Hague-Visby Rules, the Hamburg Rules define the ‘consignee’ in article 1(4):
‘Consignee’ means the person entitled to take delivery of the goods.
The last new definition in the Hamburg Rules is ‘writing” which is defined as follows:

‘Writing’ includes, inter alia, telegram and telex.

6.3.2 Scope of application

The Hamburg Rules attach apply "to all contracts of carriage by sea", except charterparties’.>*®

Carr argues that there are ‘basic requirements for triggering’ the Hamburg Rules.3*° The first
is that ‘the contract for carriage must be for carriage by sea.**’ The second is that ‘an element
of internationality must be present in that the contract for carriage must be between two
different states’.*”! These different States are not required to be ‘all Contracting States’, but the
Hamburg Rules apply ‘to the contract if one of the operations involved in the handling of goods

takes place in a Contracting State’.40?

The Hamburg Rules extend the responsibility period provided under the Hague-Visby Rules to
includes ‘any period of storage at the port of loading in the carrier’s custody prior to actual
loading and any equivalent period at the port of discharge prior to taking of delivery’.*%3
Therefore, this responsibility ‘covers the full period of the carrier’s responsibility under "port

to port" carriage’, compared to the ‘tackle to tackle’ responsibility under the Hague-Visby.*04

As regards the goods, article 1(5) of Hamburg Rules provides that the “"Goods" includes live

animals; where the goods are consolidated in a container, pallet or similar article of transport

38 Baughen (n 191) 131.
3% Carr (n 352).

400 ibid.

401 ibid.

402 ibid.

403 Baughen (n 191)133.
404 ibid 137-138.
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or where they are packed, ‘goods’ includes such article of transport or packaging if supplied

by the shipper’.

6.3.3 Basic liability

The carrier’s liability under the Hamburg Rules is intended to ‘be based exclusively on fault
and that a carrier should be responsible without exception for all loss of, and damage to, cargo
that results from his own fault or the fault of his servants or agents’.** If ‘the claimant proves
that the loss damage took place while the goods were in the charge of the carrier, as defined by
article 4, the carrier will be presumed to be liable for the loss or damage’.4°® This ‘presumption
of liability’ is ‘rebutted’ in accordance with article 5 of the Hamburg Rules,**” which states
‘... unless the carrier proves that he, his servants or agents took all measures that could
reasonably be required to avoid the occurrence and its consequences’. As regards the delay,
article 5(2) provides that the ‘[d]elay in delivery occurs when the goods have not been delivered
at the port of discharge provided for in the contract of carriage by sea within the time expressly

agreed upon or, in the absence of such agreement, within the time which it would be reasonable

to require of a diligent carrier ... .

However, there are ‘only two exceptions to the carrier who is unable to rebut the presumption
of fault’ under the Hamburg rules: ‘fire’ and ‘live animals’ in accordance to article 5(4) and (5)
respectively.*®® Moreover, article 5(6) of Hamburg Rules provides that the carrier may be
exempted from liability in case of ‘general average’, ‘where loss, damage or delay in delivery

resulted from measures to save life or from reasonable measures to save property at sea’.

As far as the ‘deck cargo’ is concerned, Baughen explains that such a ‘cargo is treated in exactly
the same way as any other cargo in that its carriage cannot be taken outside the ambit of the
Hamburg Rules’, in accordance to article 9(1).#° This article provides that ‘[t]he carrier is
entitled to carry the goods on deck only if such carriage is in accordance with an agreement
with the shipper or with the usage of the particular trade or is required by statutory rules or

regulations’.

405 Wilson (n 55) 216.
406 Baughen (n 191) 133.
407 ibid.

408 ibid 134.

409 ibid.
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6.3.4 Limits of liability

Article 6(1)(a) of Hamburg Rules provides that the carrier’s liability for loss or damages to the
goods ‘is limited to an amount equivalent to 835 units of account per package or other shipping
unit or 2.5 units of account per kilogram of gross weight of the goods lost or damaged,
whichever is the higher’. Additionally, article 6(1) goes on to provide for a limit of liability for

delay as follows:

(b) The liability of the carrier for delay in delivery according to the provisions of article 5 is
limited to an amount equivalent to two and a half times the freight payable for the goods
delayed, but not exceeding the total freight payable under the contract of carriage of goods
by sea.

(c) In no case shall the aggregate liability of the carrier, under both subparagraphs (a) and (b)
of this paragraph, exceed the limitation which would be established under subparagraph (a)

of this paragraph for total loss of the goods with respect to which such liability was incurred.

6.3.5 Liability of the shipper

The Hamburg rules provides that ‘The shipper is not liable for loss sustained by the carrier or
the actual carrier, or for damage sustained by the ship, unless such loss or damage was caused
by the fault or neglect of the shipper, his servants or agents’.#!® Moreover, this provision
extends to include ‘any savant or agent of the shipper’ in that these persons are also not ‘liable
for such loss or damage unless the loss or damage was caused by fault or neglect on his (the

> 411

shipper) part’.

6.3.6 Transport documents, paper bills of lading

Article 14(1) obliges the carrier to issue a bill of lading on the shipper’s demand, as discussed
earlier.*2 The detailed particulars to be included in a bill of lading are stated in article 15(1).4!3
Significantly, since this research is about the legal recognition of electronic bills of lading,
Article 14(3) of Hamburg Rules allows the use of, inter alia, electronic means to sign the bill
of lading. This article provides that ‘[t]he signature on the bill of lading may be in handwriting,

printed in facsimile, perforated, stamped, in symbols, or made by any other mechanical or

410 art 12 of Hamburg Rules. See the discussion in Berlingieri (n 356) 88.
411 ibid.

412 See subsection 5.1.2 ‘Hamburg Rules’ in Chapter Two.

413 ibid.
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electronic means, if not inconsistent with the law of the country where the bill of lading is

issued’.
6.3.7 Time bar

The Hamburg Rules provides that ‘any action relating to carriage of goods under’ the Hamburg
Rules, ‘is time-barred if judicial or arbitral proceedings have not been instituted within a period
of two years’.*!* This period of two years starts running ‘on the day on which the carrier has
delivered the goods or part thereof or, in cases where no goods have been delivered, on the last

day on which the goods should have been delivered’.*!

6.4 Position of English law in relation to the international framework

The UK Carriage of Goods by Sea Act 1924 (COGSA 1924) ‘gave effect to the Hague Rules’,
according to Sturley et al., ‘a full three weeks before the Convention (the Hague Rules)
formally opened for signature’.*' However, Wilson notes that ‘the operation of the Hague
Rules was restricted by the Carriage of Goods by Sea Act 1924 to bills of lading issued in
respect of outward voyages from the United kingdom’.#!” Later, ‘the Hague-Visby Rules’ were
given the force of law by the COGSA 1971, ‘as a matter of law to contracts of carriage "covered
by a bill of lading or any similar document of title"”.#!'® The Hague-Visby Rules were ‘attached
as a schedule to’ the COGSA 1971 ‘and became effective in the United Kingdom on 23 June
1977°.419

The COGSA 1992 also provides that ‘[t]he preceding provisions of this Act shall have effect
without prejudice to the application, in relation to any case, of the rules (the Hague-Visby
Rules) which for the time being have the force of law by virtue of section 1 of the Carriage of
Goods by Sea Act 1971°.4% The Rafaela S,**' may be cited as an example of the application of
the Hague Rules in the English law since the main question before the House of Lords was

whether the contract of carriage was covered by a bill of lading or any similar document of title

414 art 20(1) of Hamburg Rules. See the discussion in Baughen (n 191) 135.
415 art 20(1).

416 Sturley, Fujita and Ziel (n 80) 10.

417 Wilson (n 55) 175.

418 Scrutton and Eder (n 47) 10.

419 Wilson (n 55) 174.

420 Section 5(5) of COGSA 1992. See the discussion in Wilson (n 55) 174.
42! The Rafaela S (n 111).
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within article I(b) of Hague-Visby Rules and section 1(4) of UK COGSA 1971,%? as discussed

earlier.*?

7 Conclusion

Paper bills of lading originated to meet the customary commercial needs of maritime trade and
transportation. They evolved until arriving at their current shape,*?* and functions. This long
evolution started in the fourteenth century and ran until the adoption of the Hague Rules in
1924. Paper bills of lading developed three main functions: as a receipt for the goods, as
containing or evidencing the contract of carriage and as a document of title. The international
law adapted the above-mentioned commercial needs relating to bills of lading. The Hague
Rules, the Visby Amendments and the Hamburg Rules are the current international legal
regime that governs the use of paper bills of lading. These international conventions have
recognized the three functions of paper bills of lading. The English law has also adapted the
functional development of paper bills of lading. The case law recognized the three functions of
the bills. Similarly, relevant UK statutes have also adapted the functional development of those

bills in the repealed Bill of Lading Act 1855 until the present COGSA 1992.

422 ibid. See Baughen (n 191) 95.

423 See subsection 4.5.1 ‘The Rafaela S in Chapter Two.

424 See figure 1(a), and figure 1(b) for a sample of paper bill of lading. The first or face page of the paper bill of
lading contains the information about the shipper, carrier, consignee, the particulars of the goods, and the signature
of the carrier or its agent. The second or reverse page of the paper bill of lading contains the terms and conditions
of the contract of carriage evidenced or contained by the paper bill of lading.
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ADDRESS-2
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COUNTRY
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EMAIL -

NOTIFY PARTY: DATE OF SSSUE BALNUMEER

FOR DELIVERY OF GOO0S PLEASE APPLY TO:
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“OCEAN vessEL VOVAGE NO.
FORT OF DEGHARGE FINAL DESTINABON FREIGHT PAVABLE AT NUMBER OF ORIGINAL L
MAARKS & NUMIER NO. OF 'DESCRETION OF PACKAGES AND GOODS GROSIWBGHT | NEASUREMENT
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FOR XYZ CO. LTD

(AUTHORIZED SIGNATORY)

Figure 1: Paper bill of lading (Face page of the paper bill of lading)***

425 shippingexchange.com, ‘Bill of Lading’

<http://shippingexchange.com/images/Files/UserFiles/editorimages/2014/pkbcnahe.41f.png> accessed 4 June
2019.
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BILL OF LADING-TERMS AND CONDITIONS
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Figure 2: Paper bill of lading (Reverse page of the paper bill of lading)**

426 Efoza, ‘Bill of Lading Terms and Conditions’ <http://www.efoza.com/postpic/2015/11/bill-of-lading-terms-
and-conditions_350366.png> accessed 11 May 2019.
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Chapter Three: Electronic Bills of Lading

1 Introduction

This chapter examines the main subject of the study: electronic bills of lading. It starts with the
exploration of the first attempts to use computers, telephone lines, satellites and, more recently,
Internet for the purpose of exchanging information about cargo. It shows how the use of these
new devices and technologies led to the use of electronic bills of lading that we see nowadays.
It addresses the EDL*?” as the base technology for the use of electronic commercial documents
including electronic bills of lading. Following the international approach of the study, it
examines international endeavours to recognize and regulate the use of electronic documents
in general and electronic bills of lading in particular, that is, the adoption of international

conventions, models laws and contract forms.

It studies those international endeavours in chronological order to trace the evolution of
electronic bills of lading. The chapter starts by discussing the first experience in this regard that
involves the Data Freight Receipt (DFR) in the early 1970s until the latest model law that deals
with electronic bills of lading, namely, MLETR in 2017. Following the English law approach,
the chapter studies the position of English law in relation to the use of electronic bills of lading.
The study of English law in this chapter is general in the sense that it presents a panoramic
view on the position of English law and leaves the details for the next chapters. The chapter
also explores generally the position under other national laws, for example the laws of the US,

Australia, Singapore and India in relation to the recognition of electronic bills of lading.

The rapid emergence of scientific technology and ‘the increasing use of electronic means of

communication and the Internet’ led to ‘a significant shift towards modern documents’.*?®

Paper documents may be ‘viewed as comparatively cumbersome and inflexible medium’.4?
The increasing use of electronic devices, Internet and EDI affects many aspects of life including
trade and transportation. Low argues that ‘[i]t is now possible for parties in any form of

business transaction to transact electronically rather than by physical exchange or personal

427 EDI is previously defined in section 1 ‘Introduction’ in Chapter Two.

428 M Dubovec, ‘The Problems and Possibilities for Using Electronic Bills of Lading as Collateral’ (2006) 23(2)
Arizona Journal of International and Comparative Law 437-466.

429 Goldby (n 48) 311.
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contact’.*3° The use of ‘electronic technology’ has advantages such as the storage of ‘vast
amounts of information’, prompt production and transmission of information, reduction of
labour and storage costs, elimination of delay, increase of accuracy and speed in executing
transactions.**! The ‘electronic commerce’ may include ‘any commercial transaction that is
effected via electronic means and would include such means as facsimile, telex, EDI, Internet,

and the telephone’. 43

2 International approach

The international maritime community has been trying to keep up with the developments in the
means of communication and technology. International efforts have involved various projects,
conventions, model laws and contract forms as discussed under this approach to trace the

emergence of electronic bills of lading.

2.1 Data Freight Receipt (DFR)

Some liner companies, according to Gaskell et al., have ‘pioneered in the use of computers to
reduce or eliminate the need for documents such as the bills of lading’.*** Wilson agrees with
Gaskell et al. that ACL’s DFR system was ‘the first venture into the electronic field’, carried
out ‘on an experimental basis in Sweden’.*** Wilson explains that that system works through
the shipper providing all the information about the shipment, which is then entered into the
‘carrier’s computer at the port of loading when the cargo is received by him’.**> The carrier
then adds other information ‘pertinent to itself, including the amount of the freight due, a "clean
bill" notation if appropriate or otherwise the relevant clausing’.*3¢ Then, a DFR receipt of ‘all
information fed into it” will be printed out and given to the shipper.**’ All information will be
sent to the ‘carrier’s second computer’ at the port of destination, where ‘advance notice’ of the

cargo’s arrival is given to the consignee with a copy of the DFR.438

40 Low (n 271).

41 A Boss, ‘Emerging Law of International Electronic Commerce’ (1992) 6 The Temple International and
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Low also agrees that ACL used DFR on North Atlantic shipments in the early 1970s. 4° Low
argues that this ‘DFR was essentially an electronic sea waybill and it eliminated the need to
send paper documents with the shipment’.**? Low notes that what the DFR system needed was
‘a computer at the end of each phone line and software to allow computer-to-computer

communications’.**! Low describes how DFR works:

ACL communicated the issuance of the DFR to ACL's office at the consignee's place of
business, in conjunction with which it separately sent an arrival notice and manifest. The
goods were delivered upon either the consignee's or the notifying party identification, and

delivery did not require presentation of the arrival notice.**?

2.2 SeaDocs Registry

This system was established in 1986.4 It came upon the initiative of ‘Per Gram, then
Chairperson of the International Association of Tanker Owners (INTERTANKO) .44 1t is
argued that ‘Chase Manhattan Bank worked with INTERTANKO to create the SeaDocs
Registry’.*# Aikens et al. describe the SeaDocs Registry as [t]he first systems of electronic
bills of lading of significance to the English lawyer’.*4¢ Holford depicts the SeaDocs Registry
as an ‘immobilisation approach under which a paper bill of lading was still issued but was
immediately sent to the SeaDocs Registry where it remained until delivery’.**” SeaDocs
Registry was a ‘central registry’ system.**® Low’ description of how the SeaDocs Registry

functioned may be summarized as follows:

1. “The carrier would issue a paper bill of lading” and ‘deposited’ it with SeaDocs Registry
which ‘acted as a depository’ of the paper bills of lading’.

2. [T]he shipper would receive a ‘code or test key’.

3. “When the shipper wanted to negotiate the bill, the shipper would have to notify SeaDocs

Registry electronically’ and ‘provide the buyer-endorsee with a portion of the test key’.
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4. When the goods arrived at the port of discharge, SeaDocs Registry would transmit an
identifying code number to the carrier’ and ‘to the last endorsee on the original bill of
lading’.

5. ‘Using this number, the last endorsee or owner of record would obtain the printout of the

> 449

hard copy of the final bill of lading with which to claim the goods’.
In other words, Faber summarizes how the SeaDocs Registry worked:

It depended on the deposit of a paper bill of lading in a central registry. Changes in entitlement to the
goods were notified to the registry by electronic messages. The registry kept computerized records and
noted changes on the paper bill of lading. It was also responsible for issuing the new party entitled to

the goods with an electronic test key to accompany messages about future changes in entitlement or

about delivery.*>

The SeaDocs Registry project was ‘a short-lived experimental system’,*! lasting ‘about a
year’,%? and ‘unsuccessful.*3 It is thought that it ‘did not attract widespread support and was
therefore not financially viable’.** Low argues, inter alia, that ‘[t]he major trading companies

did not perceive the Chase Manhattan Bank to be sufficiently neutral to act as a central

registry’.43

2.3 Electronic Data Interchange (EDI)

Schoenbaum argues that the ‘Electronic Data Interchange (EDI) now allows communications,
including bills of lading to be transmitted instantaneously between shippers, carriers, and third
parties’.**¢ In other words, Low argues that EDI ‘permits companies to develop automated data
processing systems which generate, transmit, receive and process information electronically,
in substitution for the conventional paper based documents’.*3” Therefore, EDI played and
continues to play an important role in the evolution and recognition of electronic bills of lading.
The concept of EDI is based on the use of computers.*® Examination of the first attempts to
use electronic bills of lading shows computers as the basis for those attempts and for future

developments to process and transfer information.
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It may be safe to say that the EDI or computer-based attempts have accelerated the development
of electronic bills of lading. Such EDI contribution can be seen, for example, in the CMI Rules,
the UNCITRAL Model Law on Electronic Commerce of 1996 and many other instruments and

experiences that will be discussed in a chronological order in the next subsections.

2.4 CMI Uniform Rules for Electronic Bills of Lading 1990

These rules were drafted by the CMI and adopted in 1990.4° According to Thomas, the CMI
Rules are ‘an important source document’ on EDI.#° Rule 1 of CMI Rules provides that the
‘Rules shall apply whenever the parties so agree’. The provision means that these Rules apply
‘if they are incorporated into the contract of carriage by the parties’.*¢! Todd describes the

essence of the CMI Rules system as follows:

Article 4 provides for an electronic document containing information similar to that on a
paper bill of lading to be sent by the carrier to an electronic address specified by the
shipper. In addition, a private key is sent to the shipper to be used in subsequent
transactions. The private key is known only by the shipper and the carrier. The shipper
(and any subsequent holder) can transfer what the CMI calls the ‘Right of Control and

Transfer’ to a subsequent holder .62

Beecher argues that the CMI Rules system depends on EDI, and describes the system as

follows:

These rules presumed that: (1) transactions would be conducted using the Electronic Data
Interchange (EDI) technology, which was developed in the 1970's; (2) the carrier would
act as the custodian of the electronic document; and (3) the parties involved would
negotiate the document through the use of an electronic signature based on the use of

cryptographic keys. This electronic key would be reissued to the new owner when the

previous owner of title to the cargo was prepared to relinquish her property interest. 03
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The CMI Rules define the term ‘EDI’ in Rule 1(b) as ‘... i.e. the interchange of trade effected
by teletransmission’. Under the CMI Rules, EDI should conform with the United Nations Rules
for Electronic Data Interchange for Administration, Commerce and Transport
(UN/EDIFACT), but the parties to the contract of carriage may use any other data interchange
based on the acceptance of all other users.*** Moreover, the conduct of the parties is governed
by the Uniform Rules of Conduct for Interchange of Trade Data by Teletransmission, 1987
(UNICID).*> The CMI Rules do not only define EDI; they also define the relevant terms
required in the application of EDI. Thus, ‘transmission’ is defined in Rule 1(d) as ‘one or more
messages electronically sent together as one unit of dispatch which includes heading and
terminating data’. Rule 1(e) defines another related term, namely, ‘confirmation’ as
‘[t]ransmission which advises that the content of a Transmission appears to be complete and
correct, without prejudice to any subsequent consideration or action that the content may
warrant’. The CMI Rules also define ‘Electronic Monitoring System’ in Rule 1(h) as ‘the
device by which a computer system can be examined for the transactions that it recorded, such
as a Trade Data Log or an Audit Trail’. Equally important, in Rule 1(i), the CMI Rules define
‘electronic storage’, which is an important function relating to the data to be interchanged and
transferred in line with EDI, as ‘any temporary, intermediate or permanent storage of electronic
data including the primary and the back-up storage of such data’. In conclusion, it seems that
by providing these definitions, the CMI Rules have tried to avoid any ambiguity about the
technical terms in the application of EDI and electronic bills of lading. The CMI Rules define
the terms ‘private key’ and ‘holder’, which are essential terms when it comes to the third
function of electronic bills of lading as a document of title, as will be examined in Chapter Six.
As far as the three functions of electronic bills of lading are concerned, the CMI Rules provide

for these functions as will be discussed in Chapters Four, Five and Six.

2.5 Incoterms

The Incoterms are described, according to Lestrade, as ‘a series of international sales terms that
are used widely worldwide’ as ‘a model terms and conditions for international trade
contracts’.*%® Incoterms are established by the International Chamber of Commerce (ICC).*¢”

The Incoterms, according to Coetzee, deal with ‘certain duties of a seller and buyer pertaining

464 Rule 3(b) and 2(c) of CMI Rules.

465 Rule 3(a).

466 Edward Lestrade, ‘Model Information Technology Contract Terms and Systems Implementation Contracts in
Europe’ (2006) 36 European Newsletter 1-5.
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to delivery of the goods, transfer of risk, the allocation of costs, procurement of the necessary
transportation and insurance documents’.**® Incoterms also deal with ‘export and import of
goods’ obligations ‘such as consular and customs formalities, and packaging and marking of
the goods’.#%° Incoterms, according to Gabriel, are mainly intended ‘to facilitate international
commercial transactions’ and to eliminate the ‘barriers’ such as ‘distance’, ‘language’, ‘local
business customs’ and ‘uncertainties and differences in the interpretation of shipping and trade

terms’.470

The ICC keeps updating the Incoterms ‘constantly’ to meet ‘developments in international
commercial practice’.*’! In this vein, the ICC has adopted EDI technology in the Incoterms.*?
Incoterms are kept updated to meet the ‘changes in transportation techniques and to
render them fully compatible with the new developments in electronic data
interchange’.#’* Incoterms 1990 version, according to Ramberg, was ‘triggered by the shift
from paper documents to electronic communication’.4’* This argument may mean that the first
application of EDI was in Incoterms 1990. Beecher argues that since 1990, ‘Incoterms made
specific accommodation for the use of electronic documentation’.#’> The subsequent version
of the 2000 Incoterms also tried to address the emergence of electronic communication.*’® As
did the Incoterms 1990, the 2000 Incoterms applied the ‘(EDI-messages)’ based on
agreement.*’” Therefore, EDI might be used by the parties to the international contract of sale
to exchange relevant information under certain commercial terms. These terms are like: Ex
Work, Cost and Freight (CFR), Cost, Insurance & Freight (CIF), Carriage Paid To (CPT),
Carriage and Insurance Paid To (CIP), Delivered at Frontier (DAF), Delivered ex-ship (DES),
Delivered Ex Quay (DEQ), Delivered Duty Unpaid (DDU) and Delivered Duty Paid (DDP).478
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The version of 2010 Incoterms provides for the use of ‘electronic records and
communication’.#”® This version equalizes between the paper and electronic communication in
the legal vale based on agreement or costumes.** It seems that Incoterms 2010 have tried to
recognize the increasing use of electronic records or EDI in trade, and, more specifically, in

contracts for the sale of goods.

2.6 KTNET

The Korea Trade Network (KTNET) was established in 1991 by the Korea International Trade
Association (KITA) as a platform to provide electronic trade services.*! KTNET was also
chosen as the ‘sole Trade Automation Service Provider’, by the Korean Customs Service
(KCS) in 1991.482 As far as the electronic bill of lading service is concerned, KTNET was
selected by the Korean government to provide such service.*®> Specifically, according to
Goldby, the Korean Ministry of Justice selected KTNET to provide the electronic bill of lading
service according to the Presidential Decree on Implementation of the Provisions of the
Commercial Act Regarding Electronic Bills of Lading No. 20829 of 2008.4% The Korean
Ministry of Justice, according to the Presidential Decree, supervises and audits the KTNET

registry system.*® Article 14 of Presidential Decree provides for this supervision:

The Minister of Justice may supervise registry agencies to ensure that they comply with the
Act and this Decree, and may conduct inspections on technical capacity and financial
capacity of registry agencies and the safe operation, etc. of their facilities and equipment
under Article 3 (1).

Article 15 of Decree grants the Minister of Justice to revoke the designation of a registry

agency in the following cases:

1. Ifitis discovered that a registry agency was designated by fraud or other wrongful means;

479 Miriam Goldby, ‘The Rising Tide of Paperless Trade: Analyzing the Legal Implications’ in Baris Soyer and
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2. Ifaregistry agency substantially violates a requirement for designation referred to in any
subparagraph of Article 3 (1);
3. Ifaregistry agency practically closes its business as a consequence of a corporate merger,

bankruptcy, business closure, etc.

The electronic bills of lading are recognized under the Korean law, especially the transferability
issue of electronic bills of lading is achieved under article 862 of Korean Commercial Act
2001.4%¢ This article is implemented by enactment of the aforementioned Presidential
Decree.®¥” Article 1 of this Decree states that ‘[t]he purpose of this Decree is to provide for
matters delegated pursuant to Article 862 of the Commercial Act and matters necessary for the
implementation thereof”. The Decree defines the term electronic bill of lading in article 2(1),
as ‘... a bill of lading prepared in the form of an electronic document and registered with a
registry agency for electronic bills of lading under Article 862 (1) of the Commercial Act
(hereinafter referred to as the "Act")’. The Decree recognizes the first two functions performed
by electronic bills of lading in article 6 that deals with the issuance of these bills. It first
provides for the first function as a receipt for the goods since article 6(1) of Decree obliges the
carrier when issuing an electronic bill of lading to provide information to a registry agency that
includes the ‘[d]escriptions under subparagraphs of Article 853 (1) of Act’, ‘[t]he place of
receipt or the place of delivery of the shipment’ and ‘[t]he signature of the carrier or its agent,
which shall be reproduced by electronic means’. This information seems to be included in the
intended electronic bill of lading to evidence the receipt of the goods by the carrier. Article
6(2) of Decree provides for the second function as evidencing or containing the contract of
carriage since it obliges the carrier to ‘send the standard terms and conditions of the relevant

electronic bills of lading to the registry agency’.

As far as the transferability issue of electronic bills of lading is concerned, article 8 of Decree
provides for the mechanism of that transfer. Article 8(1) obliges the holder of an electronic bill
of lading to send an electronic document, which reflects its intention to endorse the electronic
bill of lading, to the transferee via the registry agency. Article 8(2) requires the electronic

document referred to in article 8(1) to contain the following information:

1. Information indicating the identity of the electronic bill of lading;

486 ibid 332.
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2. Information about the transferee;

3. The transferor's certified digital signature.

Then, according to article 8(3), the registry agency inserts the details of the transfer, including
the information required under article 8(2) in the electronic register and send them to the
transferee. The transferee may acquire an electronic bill of lading in accordance with article
8(5) that obliges it ‘register information about him/ herself, in advance, including his/her name
and resident registration number or his/her business registration number and address, with a

registry agency’.

As regard delivery of the goods, article 10(1) obliges the holder of an electronic bill of lading
to send an electronic document stating its claim for delivery of the goods to the registry agency
along with the electronic bill of lading. The registry agency must send the claim to the carrier
immediately, and include a statement that the ‘electronic bill of lading is no longer transferable
in the electronic register’, accordance to article 10(2). The carrier may ‘refuse a claim for
delivery of the shipment’ based on reasons to be sent to the registry agency in an electronic
document in accordance with article 10(3). In case of accepting the delivery claim, the carrier
verifies ‘whether the claimant is the legitimate holder of the electronic bill of lading on the
electronic register before delivering the shipment’ in accordance with article 11(1). Then, the
carrier completes the delivery of the goods and ‘notify the registry agency of the recipient and

the date of delivery by electronic document’ as provided in article 11(2).

The Decree preserves the right of the holder to ‘convert the electronic bill of lading into a
documentary bill of lading’ in article 12. The registry agency must issue a documentary bill of
lading upon receiving a conversion request from the holder of an electronic bill of lading in

accordance with article 12(1).

2.7 UNCITRAL Model Law on Electronic Commerce (MLEC)

This Model Law was adopted on 12 June 1996.4%8 It ‘purports to enable and facilitate commerce
conducted using electronic means by providing national legislators with a set of internationally

acceptable rules aimed at removing legal obstacles and increasing legal predictability for

“8UNCITRAL, ‘UNCITRAL Model Law on Electronic Commerce (1996) with additional article 5 bis as adopted
in 1998 <https://uncitral.un.org/en/texts/ecommerce/modellaw/electronic_commerce> accessed 29 November
2020
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electronic commerce’.*¥ It ‘applies to any kind of information in the form of a data message
used in the context of commercial activities’.*® Moreover, Part 2 of MLEC applies to

electronic commerce in specific areas that include actions related to contracts of carriage of

goods.*!

Similar to the CMI Rules, MLEC defines the term EDI. It provides that EDI ‘means the
electronic transfer from computer to computer of information using an agreed standard to
structure the information’.#°? It also defines the term ‘data message’ as the ‘information
generated, sent, received or stored by electronic, optical or similar means including, but not

limited to, electronic data interchange (EDI), electronic mail, telegram, telex or telecopy’. It

defines other terms relevant to electronic commerce, such as ‘originator’,*** ‘addressee’,**°

‘intermediary’#°® and ‘information system’.4*7 Article 6 provides for the requirement of writing

as follows:

(1) Where the law requires information to be in writing, that requirement is met by a data
message if the information contained therein is accessible so as to be usable for subsequent
reference.

(2) Paragraph (1) applies whether the requirement therein is in the form of an obligation

or whether the law simply provides consequences for the information not being in writing.

As regards the requirement of a signature, article 7 of MLEC states:

(1) Where the law requires a signature of a person, that requirement is met in relation to a
data message if:

(a) a method is used to identify that person and to indicate that person’s approval of the
information contained in the data message; and

(b) that method is as reliable as was appropriate for the purpose for which the data message
was generated or communicated, in the light of all the circumstances, including any relevant
agreement.

(2) Paragraph (1) applies whether the requirement therein is in the form of an obligation or

whether the law simply provides consequences for the absence of a signature.
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Significantly, MLEC recognises the legal value of ‘data message’ in article 5 which provides
that the ‘[i]nformation shall not be denied legal effect, validity or enforce- ability solely on the
grounds that it is in the form of a data message’. MLEC provides for other relevant matters,
such as requirements for originality,**® admissibility and evidential weight of data messages,**
and retention of data messages.’® As far as the three functions of bills of lading are concerned,
MLEC may not be as helpful as the CMI Rules, especially in relation to the document of title
function. This is because the CMI Rules are drafted specially for electronic bills of lading,

unlike MLEC that deals with electronic commerce in general.

2.8 Bills of Lading Electronic Registry Organization (Bolero)

Bolero, according to Thomas, has ‘pioneered the concept of the electronic bill of lading’.>°! It
is a ‘joint initiative’.>*? It was ‘founded by the Society for Worldwide Interbank Financial
Telecommunication (SWIFT) and the Through Transport Mutual Insurance Association (TT
Club) in London in 1998°.5% Zhao describes Bolero ‘as a neutral secure platform that enables
paperless trading throughout the world’ 3% Bolero is a closed system in the sense ‘that shippers,
traders and carriers would have to agree to join Bolero before being able to take of it’.5%
Scrutton and Eder argue that Bolero system is deemed a closed system to ensure ‘secure

transfer of the electronic shipping documents between the subscribing parties’.>° Bolero

system is defined as follows:

Bolero System: The business processes and methods, together with the digital information
system, which are provided by Bolero International for communicating Messages and
Documents and facilitating business transactions, as well as the Bolero Rulebook and
Operating Rules governing their use. The Bolero System does not include any system,
software, or equipment whose use is expressly limited to testing and/or non-binding

transactions by agreement with Bolero International.*%’

“Bart .
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Thomas says that ‘Bolero achieved the functionality that national legislation could not give it
by requiring all its users to subscribe to a multi-party contract called the Bolero Rule Book’.5%
Bolero users are required to agree ‘to be bound by’ the Bolero Rulebook.>* Bolero Rulebook
is ‘an agreement between Users, and between each User and the Bolero Association acting on
its own behalf, and on behalf of all other Users from time to time, and, where necessary, on
behalf of Bolero International’.>!? Therefore, Zhao describes this Rulebook as ‘a multilateral
contract between all parties involved in paperless trade transactions’.’!! Bolero Rulebook
prevents the users from contesting ‘the validity of any transaction, statement or communication
made by means of a Signed Message, or a portion drawn from a Signed Message, on the
grounds that it was made in electronic form instead of by paper and/or signed or sealed’.>!? It
requires the users to agrees ‘that a Signed Message or a portion drawn from a Signed Message
will be admissible before any court or tribunal as evidence of the Message or portion

thereof>.>13

Bolero Rulebook confirms the principle of functional equivalence when it equalizes between
writing and the electronic message in the legal value and enforceability in accordance with
Rule 2.2.2.(1):

Writing Requirements. Any applicable requirement of law, contract, custom or practice
that any transaction, document or communication shall be made or evidenced in writing,

signed or sealed shall be satisfied by a Signed Message.

English law governs relations between the parties under the Bolero Rulebook, as stated in Rule

2.5.(2) that ‘[t]his Rulebook is governed by and shall be interpreted in accordance with English

°514. ¢

Law’. Bolero bill of lading ‘has the same functions as a traditional bill of lading’>'*: as ‘a

receipt from the carrier for the goods shipped, evidence of a contract of carriage of the goods’>!*

and ‘a document of title for the delivery of goods’.>'® There are two ways to create a Bolero

308 Thomas (n 20) Chapter 14.

309 Rule 2.1.2.(1) of Bolero Rulebook.

510 Rule 2.1.1.(1).
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$13 Rule 2.2.3.(1)
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515 Rule 3.1(1) of Bolero Rulebook. See Zhao (n 503).
316 Rule 3.6. See Zhao (n 503).
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electronic bill of lading.3!” The first is to scan a paper document and upload it to the Bolero
system.’!® The second uses the platform data in the Bolero system and is completely
electronic.”!® A Bolero electronic bill of lading contains the details of the cargo, and confirms
that the carrier has either shipped on board or received the goods described in the bill.>?° The
carrier attaches its terms and conditions that are part of the contract of carriage of goods.>?!
Bolero electronic bill of lading provides for the first and second functions of the bills of lading,

as will be examined in the next chapters.

As regards the third function as a document of title, a Bolero bill of lading is ‘transferable or
non-transferable’.>?? Baughen argues that the ‘solution’ for the negotiability of electronic bills
of lading in Bolero is a ‘"novation of the contract", with each change of the party designated
as "holder to order"’.>?* Baughen explains that this ‘[nJovation replaces the contract between
the previous "holder to order" and the carrier with a new contract, on identical terms, between
the new "holder to order" and the carrier’.>>* A bill of lading in the Bolero system is
“"negotiated" by each successive holder transferring to its counterparty in the trade the status
of holder in the Registry’.>?® Equally important, there must be only one singular holder in each
transfer.32¢ Therefore, Thomas argues that the ‘[t]ransfer of the status of Holder in the Central
Registry, transferred, by means of the provisions of the Bolero Rule Book, constructive
possession of the goods’.?” This transferability process was confirmed in the interview with
Bolero.>?® As the interview may made it clear, the concept of ‘holder’ is very important since
the ‘holder’ has control over a singular electronic bill of lading.3?® And this ‘holder’ can pass
the ‘holdership’ to someone else who will be a new ‘holder’ with control over the electronic

bill, as an equivalent to the physical possession of a paper bill of lading.3? In practice, Bolero
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... advises that it currently provides a comprehensive suite of cloud-based applications that
link carriers with buyers, sellers, banks and other trading parties and a secure integrated
connectivity with specialized document preparation solutions, treasury management systems
and other back office business applications. It is continuously working with ports and

customs authorities around the world to promote the adoption of digitisation.>?!

The next chapters will examine how the Bolero bill of lading may perform the three functions
of electronic bills of lading. Chapter Four will examine the first function to be carried out by
Bolero bill of lading as a receipt for the goods. Chapter Five will examine how the Bolero bill
of lading may perform the second function as evidencing or containing the carriage contract.
Chapter Six will be dealing with how the Bolero bill of lading may dematerialize the third

function of the paper bill of lading as a document of title.

2.9 UNCITRAL Model Law on Electronic Signatures (MLES)

UNCITRAL adopted its Model Law on Electronic Signatures (MLES) on 5 July 2001.33?
MLES ‘aims to enable and facilitate the use of electronic signatures by establishing criteria of
technical reliability for the equivalence between electronic and hand-written signatures’.>33
Senni describes MLES as ‘a significant step towards the standardization of international trade
practices’.>* MLES applies ‘where electronic signatures are used in the context of commercial
activities. It does not override any rule of law intended for the protection of consumers’.>3 The
term ‘commercial’ is defined in MLES to cover a wide range of ‘matters arising from all

relationships of a commercial nature’, as follows:

The term ‘commercial” should be given a wide interpretation so as to cover matters arising
from all relationships of a commercial nature, whether contractual or not. Relationships of a
commercial nature include, but are not limited to, the following transactions: any trade
transaction for the supply or exchange of goods or services; distribution agreement;
commercial representation or agency; factoring; leasing; construction of works; consulting;

engineering; licensing; investment; financing; banking; insurance; exploitation agreement or

331 Tan, Starr and Wu (n 31).

332 UNCITRAL, ‘UNCITRAL Model Law on Electronic Signatures, 2001,
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concession; joint venture and other forms of industrial or business cooperation; carriage of

goods or passengers by air, sea, rail or road.>3

MLES is based on the principles of ‘non-discrimination, technological neutrality and functional
equivalence’.> It ‘establishes criteria of technical reliability for the equivalence between
electronic and handwritten signatures’.3*® MLES adopts a ‘functional equivalence approach’
that ‘extrapolates the functions of a paper document to create the criteria that need to be met
by the paperless document for attaining a status equivalent to that of the paper document’.>3*
MLES also establishes ‘basic rules of conduct that may serve as guidelines for assessing duties
and liabilities for the signatory, the relying party and the trusted third parties intervening in the
signature process’.>*® MLES provides for three parties who may involve ‘in the use and creation
of an electronic signature’: (a) ‘the signatory’, (b) ‘the third party’ and (c) ‘the party who relies
on the electronic signature’.>*! The term ‘Signatory’ is ‘a person that holds signature creation
data and acts either on its own behalf or on behalf of the person it represents’.>*? The ‘third
party’ is the ‘certificate service provider’, ‘who plays a central role in adding integrity to the
electronic signature by issuing certificates that confirm the link between the signatory and the
signature creation data’.>** This ‘Certificate service provider’ is a person that issues certificates
and may provide other services related to electronic signatures’.>** As regards the party who
relies on the electronic signature, or the ‘Relying party’ as MLES refers to it, is ‘a person that
may act on the basis of a certificate or an electronic signature’.>4

The basic rules of conduct for these key players, namely, the signatory, the certification service
provider and the relying party, are provided in articles 8, 9 and 11 of the MLES. Article 8
provides for the conduct of the signatory. Article 8, according to Senni, ‘establishes that the
signatory bears any and all of the liabilities connected to any breach of the duty to exercise
reasonable care concerning the electronic techniques used to sign a document’.>*¢ Article 9 of

MLES states the required conduct of the certification service provider. Article 11 describes the
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conduct of the relying party. This article obliges the relying party to verify the reliability of an
electronic signature, and, where it is supported by a certificate, to take ‘reasonable steps to
verify the validity, suspension or revocation of the certificate, and to observe any limitation

with respect to the certificate’ 3

Significantly, MLES defines the term ‘Electronic Signature’ as ‘data in electronic form in,
affixed to or logically associated with, a data message, which may be used to identify the
signatory in relation to the data message and to indicate the signatory’s approval of the
information contained in the data message’.3*® This definition may reflect the importance of
the term ‘data message’, since a data message may include the information that the signatory
intends to send, and be linked to it, or the parties who want to exchange this information or
‘data message,” in accordance to article 2(c) as ‘information generated, sent, received or stored
by electronic, optical or similar means including, but not limited to, electronic data interchange

(EDI), electronic mail, telegram, telex or telecopy’.

The above-quoted definition of ‘data message’ is the same definition of ‘data message’
provided in article 2(a) of the UNCITRAL Model Law on Electronic Commerce 1996.5*° The
term ‘certificate’ used in MLES may also consist of the ‘data message’, as stated in the
definition of ‘certificate’ in article 2(b) as ‘a data message or other record confirming the link
between a signatory and signature creation data’. MLES also ‘contains provisions favouring
the recognition of foreign certificates and electronic signatures based on a principle of
substantive equivalence that disregards the place of origin of the foreign signature’.>>° These
provisions are stated in article 12, under the ‘Recognition of foreign certificates and electronic
signatures’. Although MLES does not address the electronic bills of lading, it seems safe to say
that it has played a role in the evolution of electronic bills of lading. This is because it deals
with electronic signatures, which are required in the use of electronic bills of lading. The
electronic signatures are used in the issuance and transfer of electronic bills of lading under the

contract forms.
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2.10 E-Title

E-Title was established in 2004.53! Tan et el. argue that E-Title was ‘founded by three ex-
members of Bolero’.>3? E-Title is intended ‘to assist carriers and logistics operators in issuing
and releasing bills of lading in a digitized electronic form without making any changes to the
bill of lading or to the functionality of the bill’.>3 E-Title seems thus to have had the same
mission as Bolero, being to facilitate international trade through the use of electronic
communications. Yet, E-Title is ‘a non- centralised system’.>>* It depends on the “peer-to-peer’
technology.>*> This technology is ‘a type of network in which each workstation (meaning any
personal computer or any computer connected to a local area network) has equivalent

capabilities and responsibilities’.3*° It allows

... internet connected users to link their computers together across the world. Free software
is used by the computers providing the means to communicate, enabling their users, known
as ‘peers’, to search for access and ultimately download content that is stored in ‘shared’ files

on the computer’s hard drive.>’

Similar to Bolero, E-Title relies on a legal framework that involves a multilateral agreement in
which users of E-Title are obliged ‘agree to treat e-documentation as the functional and legal
equivalent of paper documents and undertake not to challenge the validity of any transaction
facilitated by the system’.>3® This agreement is the Electronic Title User Agreement (ETUA).>>
Unlike Bolero Rulebook, E-Title ‘does not rely on the principles of novation and attornment’
to deal with the transfer issue of electronic bills of lading and ‘instead incorporates’ COGSA
1992 into ETUA.5%0

531 E-Title, ‘Introduction’ <https://www.e-title.net/co_press.php> accessed 2 December 2020.
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All formats of E-Title electronic bills of lading may be accepted in terms of performing the
receipt function.’®' The E-Title system seems flexible in how its electronic bills of lading are
issued. The format of an E-Title electronic bill of lading ‘can be a fully structured document,
such as those presented as EDI or XML documents, a document intended for printing, such as
an Adobe Acrobat file, or even an image’.*%? Then, It seems possible to reach that similar E-
Title electronic bills of lading may contain the details of the cargo as a confirmation from the
carrier that it has either shipped on board or received the goods described in the E-Title
electronic bill of lading. Based on such issuance flexibility, the carrier can insert its terms and
conditions of the contract of carriage as well as particular of the goods in the E-Title bill of
lading. As far as the document of title function is concerned, the E-Title system ‘manages the
state of its eBLs (electronic bills of lading) at all times to prevent double trading or illegal
transfers’, and ‘maintains secure logs of every eBL transfer’.’%® Tan et al. describe how the E-
Title system works, including transfer of E-Title bill of adding, and this description might be

rearranged in steps as follows:

1. The carrier can choose to deploy the solution via the Singapore TradeXchange portal or
it can invest in a secure device commonly known as the “’black box’’ (with obvious
reference to the black box used by airlines).

2. This black box will sit behind the carrier’s own in-house system for generating bills of
lading.

3. Using the E-Title’s patented software, the Singapore TradeXchange portal or the black
box will give the bills issued by the carrier’s own in-house system, e-title and negotiable
functionality, ‘locking’ these two qualities into the E-Title bill of lading.

4. The carrier’s customers will access the solution via the carrier’s portal on the internet.

5. Each time an E-Title bill of lading is transferred from holder to holder, the endorsing
party signs the endorsement record, ensuring authentication, non-repudiation and data
integrity, similar to the physical endorsements on the back of a paper bill of lading.

6. As with paper bills of lading, an E-Title bill of lading can, at any one time, be possessed
by only one party.

7. Like Bolero and ESS bills of lading, an E-Title bill of lading can also be converted into a

paper bill of lading at any stage of the trade.’%*
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In practice, E-Title, according to Tan et al., ‘has been working in partnership with carriers and

global service providers to extend its services to support the use of eBLs’.3%

2.11 essDOCS

essDOCS is a ‘company’ that ‘was established in 2005 to promote the use of electronic
alternatives to shipping documents’.>%® Tan et al. say that essDOCS was created by ‘[t]wo MBA
students who found that paper trading archaic and who set out to design a system that would
propel the shipping industry into modern times’.’®” Like Bolero, it ‘aims to create a closed
system available to members linked by a Databridge Services and Users Agreement
(DSUA)’.%% This means that all users have to be members to be able to benefit from its
services. Therefore, the users or members have to register first in the system and be subject to
the DSUA. This DSUA is the ‘principal agreement’ that ‘regulates the operation of the solution
and provides the legal framework within which the Users can create and send shipping
documents, including Bills of Lading, electronically’.’®® DSUA is ‘a prerequisite for the
creation of legally effective eDocs (and, in particular, electronic Bills of lading), ensuring that
all participants are committed to treating electronic documentation as the functional and legal

equivalent of paper Bills of Lading’.37°

Similar to Bolero, DSUA is based on the concepts of ‘attornment’ and ‘novation’.’”! The
essDOCS users may have a ‘control’ over the essDOCS bill of lading similar to that over the
‘original’ paper bill of lading, and ‘only one party has access to the originals at any time and
control is passed by endorsing and sending the electronic original to the next user in the
chain’.>7? Zhao mentions the function available in the use of essDOCS bill of lading such as

non non non

"return", "endorse", "produce", "amend" and

o

convert" (to paper format)’.>’> The interview
pap

with essDOCS showed that essDOCS ensures that only one party has control over the original
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366 Goldby (n 26) 338.

367 Tan, Starr and Wu (n 31).

368 Gaskell (n 49).

369 essDOCS, ‘Users Agreement’ <https://essdocs.com/capabilities/users-agreement-dsua> accessed 2 December
200.

370 ibid.

571 Zhao (n 503).

572 ibid.

573 ibid.

90



electronic bill. *7* By having such control, the holder has the power to take action on the bill.”
The physical possession of a paper bill of lading is replicated through the electronic rights of

control over the electronic record.’’® According to Tan et al., in practice, essDOCS:

. claims that its electronic solution can link all supply chain participants. Exporters,
forwarders and logistics companies can manage the online creation and approval of trade
documentation in its system. Original title documents required for export, shipping, trade,
finance and import (such as electronic bills of lading) can be electronically signed, presented
and exchanged by exporters, importers, carriers, banks (and other relevant parties) in its
system. The ESS indicated that work is currently underway to tie its system to customs
authorities’ ‘single windows’ to enable a fully digitized process without the need to print out

paper copies for local authorities that do not (or cannot) accept eDocs.>”’

Similar to Bolero, essDOCS presents a solution for the negotiability challenge based on
‘CargoDocs’.*’® This CargoDocs is defined as ‘a secure, web-based platform which digitizes
the creation & approval (via Doc Hub) as well as the exchange (via DocEx) of electronic

original documents required for global trade’.>7

The similarities between Bolero and essDOCS can be realized.’¥° According to Tan et el.
Bolero and essDOCS may ‘replicate’ the paper bills of lading.’! Bolero and essDOCS rely on
‘a legal framework’ that involves ‘multilateral agreements’, namely, the Rulebook in Bolero
and DSUA in essDOCS, by which the users in both systems ‘agree to treat electronic
documentation within the systems as the functional and legal equivalent of paper
documents’.38 Both Bolero and essDOCS users are also obliged under Rulebook and DSUA
‘not to challenge the validity of any transaction or communication made on the ground that the
2583

same was made in e-form, instead of in paper form and/or that it is not signed or sealed.

Bolero Rulebook and essDOCS DSUA are governed by the English law,’® and based on the
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concepts of ‘attornment’ and ‘novation’,3® as mentioned earlier, to cope with the transfer issue

of electronic bills of lading. Moreover, Both Bolero and essDOCS systems rely on ‘central
registries for logging and storing the holdership’ of their bills of lading ‘for future refences’.%
Furthermore, both Bolero and essDOCS use the ‘Internet’ to provide their services to the
users.’®” Additionally, Tan et el. claim that ‘[bJoth systems are constantly tested against
external hacking and viruses and other forms of cyber attacks and both system providers take

out insurance against cyber risks for losses caused by their systems’.>%8

The next chapters will examine how essDOCS DSUA provides for the use of electronic bills
of lading. Chapter Four will examine how the essDOCS bill of lading may digitalize the first
function of the paper bill of lading as a receipt for the goods. Chapter Five will be dealing with
how the essDOCS bill of lading may apply the second function of the paper bill of lading as
evidencing or containing the contract of carriage. Chapter Six will examine how the essDOCS
bill of lading may be transferred to dematerialize the first function of the paper bill of lading

as a document of title.

2.12 United Nations Convention on the Use of Electronic Communications in
International Contracts

This Convention was adopted by the General Assembly of the United Nations on 23 November
2005 by its resolution 60/21.5% 1t entered into force on 1 March 2013.5° It ‘aims at facilitating
the use of electronic communications in international trade by assuring that contracts concluded
and other communications exchanged electronically are as valid and enforceable as their
traditional paper-based equivalents’.®! Wang describes the Convention as ‘a significant

achievement in international legislation. It is designed to remove obstacles to electronic
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commercial transactions and enhance legal certainty’.>? | To reach that aim, the Convention

establishes the principles of technological neutrality and functional equivalence as follows:

Considering that problems created by uncertainty as to the legal value of the use of electronic

communications in international contracts constitute an obstacle to international trade,

Convinced that the adoption of uniform rules to remove obstacles to the use of electronic
communications in international contracts, including obstacles that might result from the
operation of existing international trade law instruments, would enhance legal certainty and
commercial predictability for international contracts and help States gain access to modern

trade routes.

Being of the opinion that uniform rules should respect the freedom of parties to choose
appropriate media and technologies, taking account of the principles of technological
neutrality and functional equivalence, to the extent that the means chosen by the parties

comply with the purpose of the relevant rules of law.

The Convention ‘applies to the use of electronic communications in connection with the
formation or performance of a contract between parties whose places of business are in
different States’.*®> The term ‘Communication’ is defined as ‘any statement, declaration,
demand, notice or request, including an offer and the acceptance of an offer, that the parties
are required to make or choose to make in connection with the formation or performance of a
contract’.3% Faria sees that ‘[t]he word "contract" in the Convention is used in a broad way and
covers, for example, arbitration agreements and other legally binding agreements whether or
not they are usually called "contracts"*.3% The Convention applies to contracts regardless ‘the
nationality of the parties or their ‘civil or commercial character’.>*® Significantly, the
Convention excludes bills of lading from its scope of application since it expressly provides
that the ‘Convention does not apply to bills of exchange, promissory notes, consignment notes,
bills of lading, warehouse receipts or any transferable document or instrument that entitles the

bearer or beneficiary to claim the delivery of goods or the payment of a sum of money’.>"’
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However, the Convention reconfirms the importance and adoption of the principle of functional
equivalence ‘between paper documents and electronic alternatives, as well as between
electronic authentication methods and handwritten signatures’ in article 9,3°% Hence, according
to Faria, this article ‘reiterates the basic rules contained in Articles 6, 7 and 8 of the UNCITRAL

Model Law on Electronic Commerce’,’*? as follows:

1. Nothing in this Convention requires a communication or a contract to be made or
evidenced in any particular form.

2. Where the law requires that a communication or a contract should be in writing, or
provides consequences for the absence of a writing, that requirement is met by an
electronic communication if the information contained therein is accessible so as to be
usable for subsequent reference.

3. Where the law requires that a communication or a contract should be signed by a party,
or provides consequences for the absence of a signature, that requirement is met in

relation to an electronic communication if ...

The principle of functional equivalence plays a fundamental role in the solutions provided in
the relevant international conventions, model laws and contract forms for the use of electronic
documents since it equalizes between electronic and paper documents in the legal value and
enforceability. This principle is a foundation for the recognition of electronic bills of lading as
functional equivalents to paper bills, as will be seen in the next chapters. Although the
Convention does not apply to bills of lading, it may encourage and assist somehow in the
evolution and use of electronic bills of lading since it provides for the use of electronic

communication in trade in general.

2.13 Convention on Contracts for Carriage of Goods Wholly or Partly by Sea (the
Rotterdam Rules)

This Convention was adopted by the UN General Assembly on 11 December 2008.°°° The
discussion of Rotterdam Rules, for the purposes of this thesis, deals only with the use of
electronic documents under these Rules, and not with other parts. The Rotterdam Rules

establish ‘a uniform and modern legal regime governing the rights and obligations of shippers,
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carriers and consignees under a contract for door-to-door carriage that includes an international
sea leg’.%%! These Rules are intended to establish a new international legal regime to govern the
carriage of good by sea instead of the current regime of Hague-Visby Rules and the Hamburg
Rules.%%? The current regime ‘lacks uniformity and fails to adequately take into account modern
transport practices, including containerization, door-to-door transport contracts and the use of
electronic transport documents’.%®* Bal argues that the current regimes of the Hague-Visby
Rules and the Hamburg Rules do not provide for the ‘electronic commerce because at the time
when these regimes were negotiated, there was no commercial need to address the topic’.%%
Goldby notes that ‘[t]he Convention (Rotterdam Rules) do not refer to "bills of lading" or "sea

waybills", but use uses the more neutral terms "transport document" and "electronic transport

record"”.%% Similarly, Diamond argues:

The Convention (the Rotterdam Rules), by contrast, does not refer to the labels under which
existing commercial documents are currently known; instead it defines its own terms and
those terms are independent of any national law or practice relating to bills of lading. This,
in principle, has clear advantages, as different legal systems have different provisions

governing the characteristics and use of documents of title in the carriage of goods.®*

The Rotterdam Rules provide for the ‘electronic transport record’ as an electronic equivalent
of the ‘transport document’, serving as a receipt for the goods and evidencing or containing the

contract of carriage:

‘Electronic transport record’ means information in one or more messages issued by
electronic communication under a contract of carriage by a carrier, including information
logically associated with the electronic transport record by attachments or otherwise linked
to the electronic transport record contemporaneously with or subsequent to its issue by the
carrier, so as to become part of the electronic transport record, that:

(a) Evidences the carrier’s or a performing party’s receipt of goods under a contract of

carriage; and
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(b) Evidences or contains a contract of carriage.®”’

Gaskell sees that ‘[a]t one level the electronic transport record is merely a collection of data,
associated electronically, which does not need to have a particular form, but for it to be used in

practice it must be visible in some recognizable way’.5%%

The discussion on the Rotterdam Rules under this subsection is intended to be an introduction
to these Rules and more details will be dealt with in the next chapters. As a key instrument to
deal with the subject, the Convention or Rotterdam Rules will be examined in the next chapters
in terms of the three functions of electronic bills of lading, or more accurately, by negotiable
electronic transport records. Chapters Four will examine how the Rotterdam Rules provide for
the negotiable electronic transport record to perform the first function of paper bill of lading as
a receipt for the goods. Chapter Five will be dealing with how the negotiable electronic
transport record may perform the second function of paper bill of lading as evidencing or
containing the contract of carriage under the Rotterdam Rules. Chapter Six will examine how
the Rotterdam Rules provide for the negotiable electronic transport record to perform the third

function of paper bill of lading as a document of title.

2.14 Blockchain technology

Blockchain is defined as ‘a database that is recorded and updated via a decentralised
registration system, a distributed ledger. The data are stored in a series of interlinked blocks,
forming a chain of blocks (literally a "blockchain") that cannot be altered.”®” It is also defined
as ‘a technological and cryptographies process involving a digital decentralized ledger in which
transactions are added in chronological order, creating a chain of blocks’.%'° Blockchain is a
‘distributed database. It comprises a list of ordered records called blocks. Each block is linked
to a previous block and is time stamped’.®!! Each block may be looked upon as ‘a container
data structure’, consist[ing] of information about recent transactions, a reference to the previous

block in the blockchain, a timestamp and a unique answer to a challenging mathematical
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puzzle, used to validate the data and the transactions included in that block’.%!2 A block is ‘a
collection of data consisting of a header, the transactions incorporated within the block, and a
list of uncles (stale blocks)’.®'* Blockchains also are referred to as ‘ledgers’ because they
commonly track transactions.®'# The term ‘distributed ledger technology’ (DLT) is used to refer

to blockchains.®'> Bacon et al. say:

We use the term distributed ledger technology (DLT) to refer to a ledger that is stored in a
distributed manner across a peer-to-peer network. By this definition, a distributed ledger
(DL) is also a blockchain if it uses a blockchain data structure to record transactions.
However, a blockchain that is stored in a centralised manner is not a DL because it is not

distributed.®'®

The connection between blockchains and peer-to-peer networks, which is defined earlier in the

discussion of E-title, is described as:

Blockchains function on a peer-to-peer network. Computers connecting to the network
serve as nodes. Nodes are responsible for validating modifications to data. These
modifications are called transactions. Once validated, transactions are converted to blocks
and permanently attached to the end of the chain. The collective record of all transactions
is called the blockchain. Because prior blocks on the blockchain cannot usually be

modified, the blockchain itself serves as a permanent record of all information altered on a

blockchain network.°!”

Blockchains, as ‘distributed ledgers’, ‘can be updated without the need to rely on any
centralised authority to verify that information put in the database is valid’.%'® That is the main
difference between Bolero and essDOCS contract forms, on the one hand, and blockchain
technology, on the other hand. Bolero and essDOCS are closed systems where all users must

be members and subscribers to the systems to be able to use the systems’ services, as discussed
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earlier in this chapter,®!® whereas blockchain is a decentralized system that is based on a peer-
to-peer network. Thus, blockchain is somehow similar to the E-Title system, which is also a
non-centralized system (i.e., a peer-to-peer system) that facilitates the secure transfer of

electronic bills of lading from one holder to another.%?°

In this connection, the discussion on distributed ledgers may need to differentiate between the
‘permissioned’ and ‘permissionless’ blockchain systems.®?! In the permissioned blockchain
systems, the ‘parties have to identify themselves to be registered on the network’.%?> On the
other hand, the permissionless blockchain systems ‘is open for every interested party with
Internet access’, as in the case of bitcoin.®*3 Blockchain is linked to the term ‘bitcoin’, and the
latter seems a result of the former, according to Lilienthal and Ahmad who say that ‘[t]he
available descriptions of the Blockchain technology, and its corollary the Bitcoin so-called
currency, are marked by an apparent widespread absence of Sufficiently authoritative
description’. ©** Bitcoin, as an ‘electronic cash’, ‘allows a user to send an online payment to
another user without having to rely on trust in any intermediary’ or ‘technologies such as a
cheque, credit card, debit card, bank wire transfer, or money transfer’.%2* <"Cryptocurrencies",
the best known being Bitcoin, are defined here as private digital currencies that are not—or in
principle not—originating from a central or commercial bank or another authorised issuer of
electronic money’.%%¢ Karame and Androulaki argue that ‘[t]he core idea of Bitcoin is simple.
The system allows two or more parties to exchange financial transactions without passing
through intermediaries (such as banks or payment processors). These transactions are validated

collectively in a peer-to-peer network by all users’.?’

619 See subsections 2.8 Bills of Lading Electronic Registry Organization (Bolero)’ and 2.11 Electronic Shipping
Solutions (essDOCS) in Chapter Three.

620 See subsection 2.10 “E-Title’ in Chapter Three.

921 Christian Albrecht, ‘Blockchain Bills of Lading: The End of History? Overcoming Paper-Based Transport
Documents in Sea Carriage Through New Technologies’ (2019) 43(2) Tulane Maritime Law Journal, (2019) 251-
288.

622 jbid.

623 ibid.

24 Gary Lilienthal and Nehaluddin Ahmad, ‘Bitcoin: Is It Really Coinage?’ (2018) 24(3) Computer and
Telecommunications Law Review 49-56. See also Bacon, Michels, Millard and Singh (n 614).

625 Saifedean Ammos, ‘Blockchain Technology: What Is It Good For?* (2018) 34 Banking and Finance Law
Review 239.

26 Andreas Rahmatian, ‘Electronic Money and Cryptocurrencies (Bitcoin): Suggestions for Definitions’ (2019)
Journal of International Banking Law and Regulation 34(3) 115-21.

27 Karame and Androulaki (n 613).
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Hari and Pasquier argue that ‘the first Blockchain appeared in 2008°.52% The inventor was
‘Satoshi Nakamoto’, which was a ‘pseudonym, the equivalent of John Doe’.%%° [O]n October
31, 2008, Satoshi Nakamoto, following his vision to create a purely peer-to-peer version of
electronic cash, published a paper developing a protocol for digital cash that used Bitcoin.”¢3°
Eszteri says that the ‘Bitcoin software was released at the beginning of 2009 and the first
Bitcoin transactions were made using a network established according to NAKAMOTO'S
thesis’.%3! Because of the strong connection between blockchain and bitcoin, some
commentators on the subject of blockchain use the two terms interchangeably. Hari and
Pasquier comment on the background of blockchain, saying that ‘the first blockchain appeared
in 2008. Its name: Bitcoin, the most well-known’.%32 Hari and Pasquier clearly infer that bitcoin
is an application of blockchain, saying ‘blockchain is a technology that can be used for a wide
range of applications. It allows its users to buy and exchange digital assets called bitcoins.’%3?
Ammous considers that the term blockchain ‘is a name originally given to the design
underpinning the operation of the digital currency Bitcoin’.%3* Lilienthal and Ahmad take the
view that blockchain technology and bitcoin were invented together in 2008.9% Yet, bitcoin
may still be an application to the blockchain technology. Goforth says ‘with Bitcoin as its first
major and probably still most famous innovation, blockchain is a technological and
cryptographic process involving a digital decentralized ledger in which transactions are added
in chronological order, creating a "chain" of blocks’.%3® In connection to electronic bills of
lading, the ‘edoxOnline’ and ‘“Wave’ are the recent applications of blockchain bills of lading

as shown in the next subsections.

2.14.1 edoxOnline

edoxOnline is a platform provided by GlobalShare.®*? It ‘provides an electronic paperless
system which is supported by a legal framework to facilitate transfer and endorsement of

electronic bills of lading, removing the need for a paper bill although there is scope to revert to

%28 Hari and Pasquier (n 609).

29 ibid.

630 Fyrigou (n 612).

61 D Eszteri, ‘Bitcoin: Anarchist Money or the Currency of the Future’ (2013) 151 Studia Iuridica Auctoritate
Universitatis Pecs Publicata 23-46.

%32 Hari and Pasquier (n 609).

633 ibid.

034 Ammous (n 625).

935 Lilienthal and Ahmad (n 624).

636 Goforth (n 610).

%7 Goldby (n 26) 342. See GlobalShare S.A., Home, <https://www.globalshare.com.ar/> accessed 11 October
2020.
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paper where it is necessary to do so’.%*® GlobalShare, according to Goldby, is ‘an Argentinian
company offering tools and optimization solutions to improve processes in supply chains,
logistics, and commercial networks’.%3° edoxOnline was approved by the International Group
of P&I Clubs in mid of 2019, among other specific paperless trading systems.%4° Therefore, the
liabilities arising in respect of the carriage under edoxOnline are covered by the Group.®4! It
seems, like other service providers of electronic bills of lading, edoxOnline is based on a
multilateral agreement.®*? This agreement is referred to as the e-BL Terms and Conditions
(T&C).%*3 edoxOnline is the first system approved by the Group based on the blockchain
technology.5** Tt ‘is built on the Ethereum,®® blockchain and is internet-based’®6. The
edoxOnline users have ‘two-factor authentication (2FA) private keys’ to use the services and
features of the edoxOnline system.®¥” The carrier issues the edoxOnline electronic bill of lading
and sends it to the shipper via the edoxOnline features, based on the shipper’s request.®*® The
edoxOnline electronic bill of lading can also be amended, transferred or endorsed and
converted to a paper bill of lading via these features.®*® Other parties involved in the carriage
of goods such as ‘customs brokers, supervision and fumigation companies, maritime agents,
forwarders, state authorities, chambers of commerce and so on’ can benefit from the

edoxOnline system to obtain information about the cargo.®>

638 UK P&I Club (n 28).

639 Goldby (n 26) 342.

40 UK P&I Club (n 28).

%41 jbid.

42 ibid.

43 ibid.

644 ibid.

645 Karame and Androulaki describe the term ‘Ethereum’:

Similarly to Bitcoin, Ethereum leverages proof-of-work blockchain technology to achieve
distributed consensus. By providing a fully fledged Turing-complete programming language
instead of Bitcoin’s simple scripting language, Ethereum allows arbitrary applications
referred to as smart contracts to be run on its blockchain. For example, a basic Namecoin
version for the Ethereum blockchain can be written with a few lines of code. Creating
subcurrencies only requires minimal programming effort as well. Another concrete use case
of Ethereum is to build decentralized autonomous organisations (DAOs). Ethereum in fact
states a decentralized platform to build smart applications. The contracts run exactly as
programmed, with no possibility of downtime, censorship, fraud, or third-party interference.
Karame and Androulaki (613).

646 Goldby (n 26) 342.
647 ibid,
648 ibid,
649 ibid,
630 ibid,

100



2.14.2 Wave

Wave is described as ‘a distributed ledger network which uses blockchain technology to enable
carriers, shippers, consignees, endorses, banks, freight forwarders and other parties to issue,
exchange and sign, a variety of supply chain encrypted documents with no need for a central
server or registry’.*! Wave is the latest system providing paperless trade services approved by
the International Group of P&I Clubs in December 2019.9%2 It is also the second system
approved by the Group ‘to use Blockchain technology and the first to be fully decentralised’.®>
Wave users can directly transact and exchange the documents via the peer-to-peer

technology.%>*

Like other providers, discussed previously, Wave is based on ‘multipartite contractual
framework’%*> This framework contains the ‘legal documentation and terms of use associated
with the use and operation of WAVE’.%% It is rereferred to as “‘WAVE Application and Network
Bylaws, version 1 date 20 Dec 2019°.%7 These Bylaws, according to Wave, are described as
‘a legal document that defines the roles, rights, and liabilities of all users amongst themselves,
setting contractual obligations in regards to the issuing of documents or any other usage of the
network’.%%® The Wave Bylaws may provide for the functional equivalence principle in terms
of the legal value and enforceability of WAVE documents, including electronic bills of lading.
They prevent the users from challenging the ‘originality’ of WAVE documents before
courts.%° Like the multilateral agreements of previous providers, such Bolero, essDOCS or E-
Title, the Wave agreement is governed by the English law.%" According to WAVE, the
agreement is ‘built to fully imitate the rules set in the English COGSA-1992 law. The bylaws
are governed by the laws of England giving exclusive jurisdiction to the courts of London,

UK 56!
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As regards the issuance and transfer of Wave electronic bill of lading, the carrier uses its Trade
Management System (TMS) to issue the Wave bill and send it to the shipper.®®? The issuance
of the Wave bill of lading is preceded by arrangements and communications between the carrier

and the shipper.%%3

These arrangements and communications are carried out through the peer-
to-peer basis between the carrier and the shipper offered by Wave as a blockchain-based
system, as mentioned earlier. Then, Wave is deemed to ‘act as an electronic courier between
the two or more transacting parties’.%** Therefore, the shipper and carrier may enjoy more
flexibility in the exchange of documents or information needed to issue and transfer the

electronic bills of lading in comparison with other service providers.

Based on the peer-to-peer basis, the carrier and shipper can directly exchange the contract
particulars such as the description of the goods and information about the name and address of
the carrier and consignee, the name of the ship, the port of loading and discharge, place and
date of delivery and any other information to be included in the Wave electronic bill of lading
or required under the international conventions, such as under article 36 of Rotterdam Rules.
After exchanging these particulars, the carrier issues the Wave electronic bill of lading that
evidences the receipt of the goods. Moreover, since the carrier and shipper transact directly, it
seems they can agree on the format of the electronic bill of lading such as in word, pdf, or even
the image of a paper bill of lading itself by scanning it and then sending to the shipper.®®®
Therefore, the first function of electronic bill of lading, or electronic transport record according
to article 1(8)(a) of Rotterdam Rules, as a receipt for the goods seems to be achieved in the

case of Wave electronic bills of lading.

Similarly, the carrier can send the terms and conditions of the contract of carriage directly to
the shipper alongside with the information on the goods. Article 1(23) of Rotterdam Rules
define the contract particulars to mean ‘any information relating to the contract of carriage or
to the goods (including terms, notations, signatures and endorsements) that is in a transport
document or an electronic transport record’.®6® The signatures referred to in article 1(23), as a
part of the contract particulars, seem to be reflected under the Wave system in two types of

‘digital signature’: the ‘standard digital signature’ and ‘timestamp digital signature’ or the

692 Goldby (n 26) 351.

663 ibid.

664 ibid.

%5 This way of issuance is used by Bolero. See the interview summary with Bolero in Appendix 1.

666 See further discussion on the contract particulars in subsection 2.1 ‘Rotterdam Rules’ in Chapter Four.
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‘blockchain signature’.%%7 The Wave users can choose from these two types of signatures based
on their features.®®® Then, the terms and conditions of the contract of carriage together with the
information on the goods are to be included in the Wave electronic bill of lading. The carrier
and shipper may amend, change or alter these terms and conditions or any other information in
the Wave electronic bill of lading directly via the peer-to-peer basis. Therefore, the Wave
electronic bill of lading may perform the second function as evidencing or containing the

contract of carriage in accordance with article 1(8)(b) of Rotterdam Rules.*®

As far as the third function as a document of title is concerned, the carrier, after the shipper
issues the Wave electronic bill of lading, ‘a new entry is created in the blockchain’.6’® The
carrier and shipper or holder of a Wave electronic bill of lading exclusively exchange the date
or contents of the bill.”! These contents are not recorded in or received by the Wave blockchain
system.®’> Blockchain ‘does not act as intermediary’ and it ‘simply records the transactions
between two addresses’ with ‘pseudonyms names’.¢’> Moreover, under the Wave blockchain
system, according to Goldby, there are ‘two separate ledgers’, to ‘track possession and title’
and only the holder can endorse the Wave electronic bill of lading or surrender it for delivery.®’*
This type of confidentiality in the process of issuance and transfer of Wave bill as well as the
information exchange between the concerned parties is all carried out through the peer-to-peer
method of the blockchain technology. This confidentiality seems advantageous in practice
since it may serve the commercial needs to have secured transactions in the electronic paperless
trade in general and in the transfer of electronic bills of lading in particular. This confidentiality
also may reflect the reliable method requirement under the relevant international instruments,
specifically under article 9(1)(a) of Rotterdam Rules and article 10(1)(b) of MLETR, as

discussed in Chapter Six. When the Wave electronic bill of lading is transferred, the possession

or title takes a few minutes to be confirmed by the Wave blockchain system.®”> After the

7 Goldby (n 26) 351.

668 ibid.

%9 See further discussion on art 1(8)(b) of Rotterdam Rules and the second function to be perfumed by electronic
bills of lading as evidencing or containing the contract of carriage in subsection 2.1 ‘Rotterdam Rules’ in Chapter
Five.

70 Goldby (n 26) 352.
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confirmation, the transferee will be able to transfer the Wave bill to another transferee and so

on in a ‘chains of possession and title’, as in the case of paper bills of lading.®”®

The requirement of exclusive control over an electronic transferable record provided under the
Rotterdam Rules and MLETR,®”” may be achieved in the case of blockchain bill of adding.®”®
Takahashi argues that ‘a blockchain-based electronic bill of lading would be subject to the
exclusive control of the holder of the private key corresponding to the address where the bill
of lading is kept.®”” Moreover, the blockchain system records the chains or transactions, as
explained earlier, to ensure ‘the singularity of relevant rights’.%° This singularity means that
there must be a singular electronic bill of lading and a single holder.%®! This singularity
principle is already used by other service providers of electronic bills of lading, specifically by

Bolero and essDOCS. %2

2.15 Single window

The United Nations Economic Commission for Europe (UNECE) in its Recommendation No.
33, ‘developed by its Centre for Trade Facilitation and Electronic Business (UN/CEFACT)’,%83
defines the single window as a ‘facility that allows parties involved in trade and transport to
lodge standardized trade-related information and/or documents to be submitted once at a single
entry point to fulfil all import, export, and transit-related regulatory requirements.’*®* The term
“facility’ used in this definition, according to the International Maritime Organization (IMO)
Guidelines for Setting Up a Maritime Single Window of 2019, is based on the ‘electronic data

transmission’.*%> IMO Guidelines provide that ‘[t]he facility is generally understood to be based

676 ibid 352 and 164.

77 arts 1(21), (22) and 8(b) of Rotterdam Rules, art 11(1)(a) of MLETR.

78 Koji Takahashi, ‘Blockchain technology and electronic bills of lading’ (2016) 22(3) Journal of International
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80 Goldby (n 26) 164.

8! Interviews (n 15) and Appendix 1.

82 ibid.

%83 Jonathan Koh Tat Tsen, ‘Ten Years of Single Window Implementation: Lessons Learned for the Future’ (2011)
(A discussion paper submitted to the UN Global Trade Facilitation Conference 2011: Connecting International
Trade: Single Windows and Supply Chains in the Next Decade),
https://www.unece.org/fileadmin/DAM/trade/Trade Facilitation Forum/BkgrdDocs/TenY earsSingleWindow.p
df

984 United Nations Centre for Trade Facilitation and Electronic Business (UN/CEFACT), ‘Recommendation and
Guidelines on Establishing a Single Window’, Recommendation No. 33, ECE/TRADE/352,
https://www.unece.org/fileadmin/DAM)/cefact/recommendations/rec33/rec33_trd352e.pdf

%5 IMO, ‘Guidelines for Setting Up a Maritime Single Window’ FAL.5/Circ. 42, 16 May 2019,
https://wwwcdn.imo.org/localresources/en/OurWork/Facilitation/Documents/FAL.5-Circ.42.pdf
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on electronic data transmission and relies on system software to distribute the data submitted

to the receivers in accordance with the system rules and user agreements’.3

Similarly, the World Customs Organization (WCQO) defines the single window concept in a
similar fashion, but it adds the world ‘environment’, that ‘[a] Single Window environment is a
cross border, ‘intelligent’, facility that allows parties involved in trade and transport to lodge
standardized information, mainly electronic, with a single entry point to fulfil all import, export
and transit related regulatory requirements.®®’” The WCO justifies the use of the word
‘environment’ that [tlhe WCO members prefer to use the term Single Window "Environment"
because Single Window implementations are invariably a collection of interdependent
facilities, regulatory requirements and cross border regulatory agencies’ business processes’.%8
The United Kingdom Simplification of Trade Procedures Board (SITPRO) defines the single
window concept as ‘[a] platform to allow traders to submit international trade-import, export
or transit-data required by government departments or agencies once only through a single
electronic interface thereby fulfilling all the regulatory requirements in respect of each
transaction’.®®” The term ‘single window system’ is also defined as ‘a cross border,
"intelligence", facility that allows parties involved in trade and transport to lodge standardised
information, mainly electronic, with a single entry point to fulfil all import, export and transit
related regulatory requirements’.%® There is also the term ‘National Single Window’ (NSW),
which is defined and used by the Association of South East Asian Nations (ASEAN) as a

system that enables:

1. A single submission of data and information;

2. A single and synchronous processing of data and information;
3. A single decision-making for customs release and clearance;
4. A single decision-making shall be uniformly interpreted as a single point of decision for
the release of cargoes by the customs on the basis of decisions, if required, taken by line
ministries and agencies and communicated in a timely manner to the customs.®!
686 ibid.
%7 ESCWA, ‘Key Factors in Establishing Single Windows for Handling Import/Export Procedures and
Formalities: Trade Facilitation and the Single Window’
https://www.wto.org/english/tratop _e/tradfa_e/case studies e/escwa_e.pdf
88 ibid.
89 ibid.

90 Dennis Ndonga, ‘Increasing Africa’s Share of Vertical Investments through Single Window Systems’ (2013)
6(2) Law and Development Review 181-216.
%1 Tsen (n 683).
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As these definitions show, the single window system aims ‘to simplify border formalities for
traders and other economic operators by arranging for a single electronic submission of
information to fulfil all cross-border regulatory requirements’.®°?> The single window system
may try to cater for the fact that local bureaucracies may delay the movement and development
of international trade. It is common knowledge that traders and ship operators are often required
to meet complicated or prolonged administrative demands at various ports or borders. Those
administrative requirements continue to be paper-based, necessitating much time, cost and
effort. According to UN/CEFACT Recommendation No. 33, there are three basic models of

single windows as follows:

a) A Single Authority that receives information, either on paper or electronically,
disseminates this information to all relevant governmental authorities, and co-ordinates
controls to prevent undue hindrance in the logistical chain.

b) A Single Automated System for the collection and dissemination of information (either
public or private) that integrates the electronic collection, use, and dissemination (and

storage) of data related to trade that crosses the border.

¢) An automated Information Transaction System through which a trader can submit

electronic trade declarations to the various authorities for processing and approval in a

single application.®>

The IMO Guidelines define terms of single window such as the Maritime Single Window
(MSW), Trade Single Window (TSW)/Customs Single window (CSW), Port Single Window
(PSW), and Port Community System (PCS).%%* The Maritime Single Window (MSW) is as ‘a
one-stop service environment that covers maritime and port administrative procedures, such as
port entry/departure declaration, notice of security reports, and other related information
between private sectors and public authorities nationwide’.%> The Trade Single Window
(TSW)/Customs Single window (CSW) is defined as ‘an environment that covers procedures
related to exports and imports goods such as customs clearance’.%® The Port Single Window
(PSW) is ‘[a] single window environment that provides information at a local level about a

vessel to the authorities at that level, usually a single port. PSW systems should, where possible,

%2 Jae Young Choi, ‘A Survey of Single Window Implementation’ A World Customs Organization (WCO)
Research Paper No. 17, (2011), http://www.wcoomd.org/en/topics/research/activities-and-
programmes/~/media/2DF5A36D3ECA46CCB7B17BDF77ACC021.ashx

993 UN/CEFACT (n 684).

94 IMO (n 585).

5 ibid.
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106



be connected to a higher-level NSW or MSW’.%7 The Port Community System (PCS) is

‘defined by International Port Community Systems Association (IPCSA),%*? as follows:

[A] neutral and open electronic platform enabling intelligent and secure exchange of
information between public and private stakeholders in order to improve the competitive
position of the sea and air ports’ communities; and optimizes, manages and automates port
and logistics processes through a single submission of data and connecting transport and

logistics chains.%*

In 2013, WTO adopted the Trade Facilitation Agreement (TFA), which entered into force on
22 February 2017.7% Bal and Rajput describe TFA as ‘a major milestone for the global trading
system as it is the first multilateral deal concluded in the 21 years of existence of the WTQ’.7°!

The objectives of TFA are summarized as follows:

1. Speedy release and clearance of goods
Expedited movement of export, import, and transit cargo

Lower costs of international trade by reducing procedural barriers

Rl

Co-operation and co-ordination among border agencies within the government and
between governments

5. Provision of technical assistance in building capabilities.”

Though these objectives may reflect a broad coverage of cross border trade aspects, TFA
provides separately for the single window concept in article 10(4). This provision may try to
meet the increasing need for the adoption of a single window concept as an intended means to
serve WTO aim to facilitate international trade through removing the barriers facing the smooth
movement of goods across borders. TFA urges WTO Member States to adopt the single

window concept in article 10(4)(1) states:

Members shall endeavour to establish or maintain a single window, enabling traders to submit

documentation and/or data requirements for importation, exportation, or transit of goods

7 ibid.

% ibid.

9 ibid.

70 WTO, ‘Understanding Single Window Environment’ Part 1, Vol. 1. http:/www.wcoomd.org/-
/media/wco/public/global/pdf/topics/facilitation/instruments-and-tools/tools/single-
window/compendium/swcompendiumvoll parti.pdf

701 Basu Bal and Trisha Rajput, ‘Trade in the Digital Era: Prospects and Challenges for an International Single
Window Environment’ (2017) Netherlands Yearbook of International Law 305-326.

72 WTO (n 700).
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through a single entry point to the participating authorities or agencies. After the examination
by the participating authorities or agencies of the documentation and/or data, the results shall

be notified to the applicants through the single window in a timely manner.

TFA also urges WTO Member States to use the ‘information technology’ when applying the
single window concept, as provided in article 10(4)(4). Bal and Rajput argue:

It is envisaged that the progressive implementation of national single windows by Member
States would soon present the possibility for interoperability between them. Such
interoperability is conceived through the creation of ISWE that would serve as an electronic

data exchange channel fed by dematerialized information.”®

The term ‘interoperability’ used in this argument is defined by UNCEFACT, as Bal and Rajput
indicate, as ‘the ability of two or more systems or components to exchange and use information
across borders without additional effort on the part of the user’.”% The terms ISWE means the
‘international single window environment’.””> Bal and Rajput argue that ISWE is an
‘interoperable environment’ that ‘reflects the position where national single windows

communicate with each other to exchange relevant trade information’.”%¢

Besides the regional efforts led by the UNECE and UN/CEFACT to adopt the single window
concept in Europe, similar regional initiatives have been carried out in Asia and the Pacific led
by the United Nations Economic and Social Commission for Asia and the Pacific (ESCAP).”"’
With these efforts, the single window concept is adopted by some countries in Asia and the
Pacific to ‘facilitate cross-border e-commerce transactions by reducing procedural,
documentary, and coordination requirements for consigners and consignees’.’® The ‘ASEAN-
6’ group that comprises ‘Brunei Darussalam, Indonesia, Malaysia, the Philippines, Singapore,
and Thailand’, applied the concept of ‘National Single Window (NSW)—a one-stop shop to

speed up customs clearances’.’®

703 Bal and Rajput (n 701).
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Moreover, the model laws adopted by the UNICTRAL, discussed earlier, on Electronic
Commerce (MLEC) and on Electronic Signatures (MELS), according to Bal and Rajput,
‘provide legal framework for the operation of single window facilities’.”!? Bal and Rajput also
argue that the UNCITRAL Model Law on Electronic Transferable Records, 2017 (MLETR),”!!
‘is also relevant because the processes connected with single window transactions are

electronic but still based on paper’.7!?

The implementation of a single window system, according to the UN/CEFACT

Recommendation No. 33, provides benefits for governments and traders:

Benefits for government

* More effective and efficient deployment of resources
* Correct (and often increased) revenue yield

* Improved trader compliance

* Enhanced security

* Increased integrity and transparency

Benefits for trade

« Cutting costs through reducing delays

» Faster clearance and release

* Predictable application and explanation of rules

* More effective and efficient deployment of resources

« Increased transparency’'3

The IMO Guidelines for Setting Up a Maritime Single Window contain examples on the
maritime and non-maritime single windows to assist IMO Member States that have not yet

established the maritime single windows.”'* These examples are as follows:

1. Portnet in Finland
National Single Window (NSW) Deutschland in Germany
NACCS (Nippon Automated Cargo and Port Consolidated System) in Japan

Rl

Maritime single window in Marshall Islands

710 Bal and Rajput (n 701).

11 See section 2.19 ‘UNCITRAL Model Law on Electronic Transferable Records, 2017 (MLETR)’ in Chapter
Three.
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Port-MIS in the Republic of Korea
DUEPORT in Spain
Reportal (The Swedish Maritime Single Window) in Sweden

o NN W

Maritime single window — MSW (Mopcbke €une Bikno — MEB) in Ukraine.”'?

In the United Kingdom, the applicable maritime single window is called the ‘National Maritime
Single Window (NMSW)’.7!6 The NMSW aims to simplify and digitise the process of handling
legally required pre-arrival/departure paperwork, where necessary, so that data can be
submitted simply and quickly via one online portal, alongside existing portals, in an electronic
format, and meeting the Directive's requirements’.”!” It is an implementation of the EU
Directive 2010/65/EU (the Reporting Formalities Directive, or RFD).”!® This Directive obliges
the European Union (EU) Member States ‘to provide a national "Single Window" through

which maritime reports can be made, including data covered by the International Maritime

Organization's standard forms under the "IMO FAL Convention™.”"?

It may be safe to say that the single window system and electronic bills of lading seem similar
in terms of meeting the commercial needs to facilitate the international trade across borders.
Moreover, both the single window system and electronic bills of lading use the electronic
alternatives. Member states of international organisations, as seen earlier, are recommended to
use the electronic technology when applying the single window; and electronic bills of lading
are already based on the use of these electronic technologies. The use of electronic bills of
lading may lead to benefits similar to those obtained from the use of electronic submission,
collection and dissemination of information under the single window system. As mentioned
previously, the use of ‘electronic technology’ reduces the time, efforts and costs of
transactions.” The application of a single window may encourage the use of electronic bills
of lading since the former creates an electronic environment where electronic bills of lading

flourish.
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However, there is still doubt whether there is an interplay between the concepts of single
window and electronic bills of lading for some reasons. First, the single window and electronic
bills of lading deal with trade documents which are different in terms of legal value and
enforceability. The single window systems may deal with commercial documents required by
national customs authorities to clear the goods at borders; whereas, the systems providing
electronic bills of lading services deal with the data and electronic records that duplicate paper
bills of lading. Moreover, the documents used under the systems of single window and
electronic bills of lading are governed by different laws. The documents used by single window
systems are governed by national and international laws, while electronic bills of lading are
based on agreement mostly governed by English law, as discussed in the methodology in
Chapter One. The electronic bills of lading require specific legal framework or provisions
whether under international law, model laws or contracts because they are intended to function
as receipts for the goods, containing or evidencing the contract of carriage and significantly as
a document of title. When functioning as a document of title, the electronic bill of lading is
deemed to be possibly transferred among different persons. Moreover, the consignee or holder
of paper or electronic bills is required to present that bill, specifically an original paper copy or
electronic equivalent, to the carrier in order to deliver the goods.”?' These functions may not
be easily achieved under the single window system. Furthermore, the services of single window
and electronic bills of lading are provided by different entities. The single window services
seem to be mostly provided by national authorities in general, specially costume authorities, or
under their supervision. In the case of electronic bills of lading, the services of these bills are
provided by specialized third parties as KTNET, Bolero, essDOCS, E-Title or third parties that

rely on the blockchain technology as in edoxOnline and Wave, as discussed earlier.

2.16 BIMCO Electronic Bills of Lading Clause 2014

Another application of electronic bills of lading is the Baltic and International Maritime
Council (BIMCO) Electronic Bills of Lading Clause 2014. This Clause was ‘[o]riginally
published in BIMCO Special Circular No. 3, 20 May 2014 - Electronic Bills of Lading Clause
for Charter Parties’.”** 1t is intended to meet the ‘increasing use of electronic documentation,

particularly in the dry cargo sector where it is actively promoted by a member of major

21 IMO (n 685).

722 BIMCO, ‘Contracts and clauses, BIMCO clauses, BIMCO Electronic Bills of Lading Clause 2014’
<https://www.bimco.org/contracts-and-clauses/bimco-clauses/current/electronic-bills-of-lading-clause-2014>
accessed 4 December 2020.
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charterers’.7?3. It is ‘[a]n ‘express clause’ that ‘needs to be incorporated into charterparties if

the parties intend that charterers will have the right to order owners to issue eBLs’.”?* It states:

a) At the Charterers’ option, bills of lading, waybills and delivery orders referred to in this
Charter Party shall be issued, signed and transmitted in electronic form with the same effect
as their paper equivalent.

b) For the purpose of Sub-clause (a) the Owners shall subscribe to and use Electronic
(Paperless) Trading Systems as directed by the Charterers, provided such systems are
approved by the International Group of P&I Clubs. Any fees incurred in subscribing to or

for using such systems shall be for the Charterers’ account.

¢) The Charterers agree to hold the Owners harmless in respect of any additional liability
arising from the use of the systems referred to in Sub-clause (b), to the extent that such

liability does not arise from Owners’ negligence.”?

BIMCO notes that ‘It is important that charterers, their sub-charterers and others in a charter
party chain fully understand the need to sign-up to the chosen system or systems if they want
to benefit from paperless trading procedures. They cannot participate without registration’.”
The International Group of P&I Clubs has approved five paperless trading systems, which are
third parties providing the services of electronic bills of lading: Bolero, essDOCS, E-Title,
edoxOnline and Wave.””’ In this connection, BIMCO notes that ‘[0]wners do not need to
advise their P&I Clubs prior to using an electronic paperless trading system if the system is
already approved by the International Group’.”*® It seems necessary to say that BIMCO
Electronic Bills of Lading Clause is merely a contractual clause, not a service provider of
electronic bills of lading like KTNET, Bolero, essDOCS, E-Title, edoxOnline and Wave. It is
for such providers to enable the use of electronic bills of lading if the charterers so choose.
However, the Clause may reflect the development of/and demand to use electronic bills of

lading in the international maritime transportation.

723 Goldby (n 479) 148.

724 Tan, Starr and Wu (n 31).

25 BIMCO (n 722).

726 ibid.

727 See section 4 ‘Methodology’ in Chapter One. As regards the E-Title, it was approved by the International
Group of P&I Clubs in 2015. UK P&I Club, Circular Ref. 12/15 in October 2015 on Bolero, essDOCS and E-
Title.
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2.17 Cyber risk

The maritime cyber risk is referred to as ‘a measure of the extent to which a technology asset
could be threatened by a potential circumstance or event, which may result in shipping-related
operational, safety or security failures as a consequence of information or systems being
corrupted, lost or compromised’.”?’ Following the international approach of the research, the
International Maritime Organization (IMO) reacted to the increasing cyberthreats and risks
when it adopted the ‘Guidelines on Maritime Cyber Risks Management’ in 2017.73° These
guidelines are intended to ‘provide high-level recommendations on maritime cyber risk
management to safeguard shipping from current and emerging cyberthreats and vulnerabilities.
The Guidelines also include functional elements that support effective cyber risk
management’.”*! The Guidelines define cyber risk management as ‘the process of identifying,
analysing, assessing and communicating a cyber-related risk and accepting, avoiding,
transferring or mitigating it to an acceptable level, considering costs and benefits of actions
taken to stakeholders’.”3? The Guidelines provide for the functional elements needed for any

effective cyber risk management as follows:

1. Identify: Define personnel roles and responsibilities for cyber risk management and
identify the systems, assets, data and capabilities that, when disrupted, pose risks to ship
operations.

2. Protect: Implement risk control processes and measures, and contingency planning to
protect against a cyber-event and ensure continuity of shipping operations.

3. Detect: Develop and implement activities necessary to detect a cyber-event in a timely
manner.

4. Respond: Develop and implement activities and plans to provide resilience and to restore
systems necessary for shipping operations or services impaired due to a cyber-event.

5. Recover: Identify measures to back-up and restore cyber systems necessary for shipping

operations impacted by a cyber-event.”>?

The Guidelines provide that ‘these functional elements encompass the activities and desired

outcomes of effective cyber risk management across critical systems affecting maritime

729 IMO, ‘Maritime Cyber Risk’
<http://www.imo.org/en/OurWork/Security/Guide to Maritime Security/Pages/Cyber-security.aspx> accessed
12 May 2019

730 IMO Guidelines on Maritime Cyber Risk Management, Document MSC-FAL.1/Circ.3 on 5 July 2017.
31 ibid.
732 ibid.
733 ibid.
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operations and information exchange, and constitute an ongoing process with effective
feedback mechanisms’.’** In addition to these guidelines, IMO adopted a resolution on the
‘Maritime Cyber Risks Management in Safety Management Systems’.’>> This resolution

provides:

1. AFFIRMS that an approved safety management system should take into account cyber
risk management in accordance with the objectives and functional requirements of the
ISM Code;

2. ENCOURAGES Administrations to ensure that cyber risks are appropriately addressed
in safety management systems no later than the first annual verification of the company's
Document of Compliance after 1 January 2021;

3. ACKNOWLEDGES the necessary precautions that could be needed to preserve the
confidentiality of certain aspects of cyber risk management;

4. REQUESTS Member States to bring this resolution to the attention of all stakeholders.

There are guidelines on cyber security on board ships issued by other relevant bodies such as
BIMCO, the Cruise Lines International Association (CLIA), the International Chamber of
Shipping (ICS), the International Association of Dry Cargo Shipowners (INTERCARGO),
INTERTANKO, the Oil Companies International Marine Forum (OCIMF), the International
Union of Marine Insurance (IUMI), the International Organization for Standardization (ISO),
the International Electrotechnical Commission (IEC), and the United States National Institute
of Standards and Technology's Framework for Improving Critical Infrastructure Cybersecurity
(NIST).”3¢

The European Union (EU) adopted a Directive on privacy and electronic communications in

2002 (ePrivacy Directive).”>” This Directive aims to:

Harmonise[...] the provisions of the Member States required to ensure an equivalent level of
protection of fundamental rights and freedoms, and in particular the right to privacy, with

respect to the processing of personal data in the electronic communication sector and to

734 ibid.

735 IMO resolution on Maritime Cyber Risks Management in Safety Management Systems MSC, Document
428(98) on 16 June 2017.

736 IMO (n 730).

37 Directive 2002/58/EC of 12 July 2002 concerning the processing of personal data and the protection of privacy
in the electronic communications sector (Directive on privacy and electronic communications) [2016] OJ
L201/37.
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ensure the free movement of such data and of electronic communication equipment and
738

services in the Community.
Wang and Griffiths argue that ‘[d]ata protection is to protect the rights of data ownership and
balance the benefits between the protection of data ownership and the permission of data free-

flow, while privacy protection is to protect fundamental human rights’.7*°

In 2014, the EU adopted the Electronic Identification and Trust Services (eIDAS) Regulation,’
to ‘creates a new system for secure electronic interactions across the EU between businesses,
citizens and public authorities’.”*! The eIDAS ‘aims to improve trust in EU-wide electronic
transactions and to increase the effectiveness of public and private online services and e-
commerce’.”# It regulates the use of ‘electronic signatures, electronic seals, electronic time
stamps, electronic documents, electronic registered delivery services and certificate services for
website authentication’.’#3 It ‘applies to electronic identification schemes that have been

notified by a Member State, and to trust service providers that are established in the Union’.”#4

In 2016, the EU adopted the Regulation on the ‘General Data Protection Regulation (GDPR).”#
The GDPR °‘lays down rules relating to the protection of natural persons with regard to the
processing of personal data and rules relating to the free movement of personal data’.74¢ It also
‘protects fundamental rights and freedoms of natural persons and in particular their right to the

protection of personal data’.7#” In other words according to Wachter, the ‘GDPR aims to create

738 art 1 of Directive.

73 Faye Fangfei Wanga and Nathan Griffiths, ‘Protecting privacy in automated transaction systems: A legal and
technological perspective in the European Union’ (2010) 24(2) International Review of Law, Computers &
Technology 153-162.

740 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on electronic
identification and trust services for electronic transactions in the internal market and repealing Directive
1999/93/EC.

741 EUR-Lex, ‘Electronic Identification and Trust Services (eIDAS) Regulation” <https://eur-lex.europa.eu/legal-
content/EN/LSU/?uri=uriserv:OJ.L_.2014.257.01.0073.01.ENG> accessed 27 October 2020.

742 ibid.

3 Article 1(c) of eIDAS.

744 Article 2(1).

745 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation, GDPR) [2016] OJ L 119/1.

746 Article 1(1) of GDPR.

7 Article 1(2).
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a harmonised data protection standard across the EU in order to strike a balance between the

free flow of data and the fundamental interests of data subjects (e.g. privacy)’.7#8

Although the ePrivacy Directive, referred to earlier, and GDPR aim ‘to protect fundamental
rights and freedoms’, they are different in terms of scope of application.”* The GDPR ‘lays
down common rules on data processing which serve to ensure a balance between the (potential)
benefits of data processing and the (potential) drawbacks’, whereas, the ePrivacy Directive
aims to ‘harmonise the national provisions safeguarding the right to privacy and confidentiality
in the electronic communications sector and the free movement of data, electronic

communications equipment and services in the EU’.

Therefore, the European Data Protection Board (EDPB),’*° adopted an ‘[o]pinion on the
interplay between the ePrivacy Directive and the GDPR, in particular regarding the
competence, tasks and powers of data protection authorities’.”>! This Opinion provides that
‘Article 1(1) and (2) ePrivacy Directive should be read in light of Article 94(2) GDPR meaning
that the ePrivacy Directive aims to 'particularise and complement' the provisions of the GDPR
in the electronic communications sector’.”*> However, according to the Opinion, this difference
in scope of application of the ePrivacy Directive and GDPR ‘does not necessarily lead to a

conflict between the rules’.”*3

The term ‘particularise’ provided in the Opinion means that some ‘special provisions’ under
ePrivacy Directive ‘prevail over general rules’ of GDPR ‘in situations which they specifically
seek to regulate’ in accordance with the principle of ‘lex specialis derogate legi generali’.”>*
This principle is applied under ‘Article 6 of the ePrivacy Directive, which concerns the

processing of so-called "traffic data"”.’>> As far as the term ‘complement’ provided in the

748 Sandra Wachter, ‘The GDPR and the Internet of Things: a three-step transparency model’ (2018) 10(2) Law,
Innovation & Technology 266-294.

74 Christina Etteldorf, ‘EDPB on the Interplay between the ePrivacy Directive and the GDPR’ (2019) 5(2)
European Data Protection Law Review 224-231.

750 The European Data Protection Board (EDPB) ‘was established under Article 68 of (GDPR) as a body of the
Union (EU) with an own legal personality’. Etteldorf (n 749).

751 European Data Protection Board, ‘Opinion 5/2019 on the interplay between the ePrivacy Directive and the
GDPR, in particular regarding the competence, tasks and powers of data protection authorities” adopted on 12
March 2019,

https://edpb.europa.eu/sites/edpb/files/files/file1/201905_edpb_opinion_eprivacydir gdpr_interplay_en_0.pdf
752 Etteldorf (n 749).

753 European Data Protection Board (n 751).

754 ibid.
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Opinion is concerned, there are many ‘provisions of the ePrivacy Directive seek to protect
"subscribers" and "users" of a publicly available electronic communications service’.”*® Those
subscribers ‘may be natural or legal persons’.”>” Therefore, ‘[b]y supplementing the GDPR, the
ePrivacy Directive protects not only the fundamental rights of natural persons and particularly

their right to privacy, but also the legitimate interests of legal persons’.”*®

The EU also in 2016, adopted the Directive on Security of Network and Information
Systems.” This Directive ‘lays down measures with a view to achieving a high common level
of security of network and information systems within the Union so as to improve the
functioning of the internal market’.7®* The Directive obliges the EU Member States ‘to adopt a
national strategy on the security of network and information systems’.”¢! It defines the ‘national
strategy on the security of network and information’ as ‘a framework providing strategic
objectives and priorities on the security of network and information systems at national
level’.”%2 It also obliges the EU Member States, inter alia, to establish ‘a computer security
incident response teams network (‘CSIRTs network’) in order to contribute to the development
of trust and confidence between Member States and to promote swift and effective operational
cooperation’.’®3 In this connection, EU Member States are required ‘to designate national
competent authorities, single points of contact and CSIRTs with tasks related to the security of

network and information systems’.”%*

In the UK, following the English law approach, the Privacy and Electronic Communications
(EC Directive) Regulations Shipping were enacted in 2003. These Regulations incorporate
articles 2, 4, 5(3), 6 to 13, 15 and 16 of the EU Directive on privacy and electronic

765 discussed earlier. The Regulations oblige the providers of a public

communications,
electronic communications service to ‘take appropriate technical and organisational measures

to safeguard the security of that service’.’®® These measures are to:

756 ibid.

757 ibid.

738 ibid.

759 Directive 2016/1148 of 6 July 2016 concerning measures for a high common level of security of network and
information systems across the Union [2016] OJ L 194/1.
760 art 1(1) of Directive.

61 art 1(2)(a).

762 art 4(3).

763 art 1(2)(c).

764 art 1(2)(e).

765 Explanatory Notes of the Regulations.

766 art 5(1) of Regulations.
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a) ensure that personal data can be accessed only by authorised personnel for legally
authorised purposes;

b) protect personal data stored or transmitted against accidental or unlawful destruction,
accidental loss or alteration, and unauthorised or unlawful storage, processing, access or
disclosure; and

c) ensure the implementation of a security policy with respect to the processing of personal

data.”®’

The UK also enacted the Data Protection Act in 2018. This Act is an implementation of EU
GDPR, discussed earlier.”®® It intends to ‘provide a comprehensive legal framework for data
protection in the UK,” based on GDPR.7® According to its introductory text, the Act provides
for ‘the processing of information relating to individuals; to make provision in connection with
the Information Commissioner’s functions under certain regulations relating to information; to
make provision for a direct marketing code of practice; and for connected purposes’. The
GDPR and this Act intend to ‘protect individuals with regard to the processing of personal
data’, through the following:

(a) requiring personal data to be processed lawfully and fairly, on the basis of the data

subject’s consent or another specified basis,

(b) conferring rights on the data subject to obtain information about the processing of

personal data and to require inaccurate personal data to be rectified, and

(c) conferring functions on the Commissioner, giving the holder of that office responsibility

for monitoring and enforcing their provisions.””

The Commissioner referred to in this provision is ‘the supervisory authority in the United
Kingdom for the purposes of Article 51 of the GDPR’.”’! As regards the cyber security in the
maritime sector, the UK Department of Transport released a ‘Code of Practice: Cyber Security
for Ships’ in 2017. This Code ‘considers the cyber security requirement for ships whether
underway, moored or berthed, advocating a coherent, ship — or fleet — wide approach’.”’? The

Code intends to:

767 ibid.

768 Explanatory Notes of the Act.
769 ibid.

770+ 2(1) of the Act.

7 115(1).

7725 2 of the Code.
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complement the ship security standards and their respective requirements, by providing
additional guidance on the cyber-related aspects of the security measures set out. It therefore
makes extensive reference to, and assumes knowledge of, the definitions and concepts

contained within these regulations.”’®

The Code applies to ships and excludes the ports:

With the exception of any ship/port interface, it is not the purpose of this Code of Practice
to consider the cyber security of the ports and port facilities to which the ISPS Code also
applies. The UK Department for Transport (DfT) published separate guidance on ports and

port systems during 20161.774

The Code defines cyber security as ‘the collection of tools, policies, security concepts, security
safeguards, guidelines, risk management approaches, actions, training, best practices,
assurance and technologies that can be used to protect the cyber environment and organisation

and user’s assets’.””?

2.18 UNCITRAL Model Law on Electronic Transferable Records, 2017 (MLETR)

The Model Law on Electronic Transferable Records (MLETR) was adopted by UNCITRAL
on 13 July 2017.77¢ 1t is the latest model law adopted by UNCITRAL in relation to electronic
commerce.””” MLETR ‘aims to enable the legal use of electronic transferable records both
domestically and across borders’.”’® The electronic transport record that MLETR regulates
‘would functionally replicate a paper record ("transferable document or instrument") such as a
document of title or a negotiable instrument’.””” MLETR is based on ‘the principles of non-
discrimination against the use of electronic means, functional equivalence and technology

neutrality underpinning all UNCITRAL texts on electronic commerce’.”® The principle of

773 ibid.

774 ibid.

775 5 3(1) of the Code.

776 UNCITRAL, ‘The UNCITRAL Model Law on Electronic Transferable Records’ (2017)
<https://uncitral.un.org/en/texts/ecommerce/modellaw/electronic_transferable records> accessed 12 May 2019.
77T UNCITRAL, ‘Texts and Status: Electronic Commerce’ <https://uncitral.un.org/en/texts/ecommerce> accessed
12 May 2019.
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technological neutrality, as provided in the Explanatory Note to MLETR,”8! ‘entails adopting
a system-neutral approach, enabling the use of various models whether based on registry,
token, distributed ledger or other technology’. MLETR applies to ‘electronic transferable
records’,’®? without prejudice to the ‘consumer protection’.’® It excludes the ‘investment
securities’, such as ‘shares’ and ‘bonds’ from its scope of application.”®* The term ‘investment
instruments’ may ‘include derivative instruments, money market instruments and any other
financial product available for investment’.’85 Electronic transferable records seems possible
to be used as collateral as the Explanatory Note provides that ‘[t]he term "securities" does not
refer to the use of electronic transferable records as collateral and the Model Law does not
prevent the use of electronic transferable records for security rights purposes’. Since MLETR
deals with the transfer issue of electronic transport records, a more detailed discussion on this
Model will be carried out in Chapter Six, where the third function, to be performed by the

electronic bill of lading as a document of title, is examined.

4 English law approach: a general view on the position of English law in relation to the
use of electronic bills of lading

Subsection 1(5) and (6) of COGSA 1992 authorizes the Secretary of State to issue regulations

n

to make provision extending the application of COGSA 1992 ‘to cases where "a

telecommunication system or any other information technology" is used for effecting

transactions involving bills of lading’,”®® as follows:

(5) The Secretary of State may by regulations make provision for the application of this Act
to cases where a telecommunication system or any other information technology is used for
effecting transactions corresponding to

(a) the issue of a document to which this Act applies;

(b) the indorsement, delivery or other transfer of such a document; or

(c) the doing of anything else in relation to such a document.

(6) Regulations under subsection (5) above may—

81 UNCITRAL, ‘Explanatory Note to the UNCITRAL Model Law on Electronic Transferable Records’,
Prepared by UNCITRAL and attached to the Model body tex.

782 art 1(1) of MLETR.

783 art 1(2).

784 art 1(3).

785 UNCITRAL (n 781).

786 Aikens, Lord and Bools (n 40) 44-50.
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(a) make such modifications of the following provisions of this Act as the Secretary of
State considers appropriate in connection with the application of this Act to any case

mentioned in that subsection; and
(b) contain supplemental, incidental, consequential and transitional provision;

and the power to make regulations under that subsection shall be exercisable by
statutory instrument subject to annulment in pursuance of a resolution of either House

of Parliament.

The intended regulations have not been issued so far.”®” Aikens et al. argue that ‘the presence
of these sub-sections may imply that an electronic bill of lading is to be treated as a document
for the purposes of the Act’.”®® Yet, the traditional view to/and nature of the paper bill of lading
may play the main challenge to recognize or delay the recognition of electronic bills according

to Aikens et al.:

Whatever other disputes there may be about the characteristics of a bill of lading, the
traditional common law and statutory definitions all envisage a physical “document” in the
form of a piece of paper that can be, amongst other things, signed, indorsed and possessed.

An electronic bill of lading has no physical existence in the normal sense.”®’

Similarly, Baughen argues that ‘the fundamental obstacle is the fact that the essence of a paper
bill of lading is that it is a signed document’.”® There is a lack of a clear case law that may
admit the use of electronic bills of lading, especially as documents of title, as will be seen in
the next chapters. The case of Glencore International AG v MSC Mediterranean Shipping Co
SA,7°! deals with an electronic release system, not with an electronic bill of lading, as will be
seen in more details on this case in Chapter Six.”*> Moreover, Aikens et al. note the lack of

statutory definition for the term ‘document’:

There is no relevant statutory definition of “document”, and whilst the law recognises
computer records as documents for some purposes there is at least serious doubt whether an

electronic record or message could fall within the meaning of a bill of lading at common law

787 Legislation.gov.uk, ‘Carriage of Goods by Sea Act 1992,
<https://www.legislation.gov.uk/ukpga/1992/50/section/1> accessed 4 December 2020. See also Aikens, Lord
and Bools (n 40) 36 and Baughen (n 191) 25.

788 Aikens, Lord and Bools (n 40) 44-50.
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70 Baughen (n 191) 25.

71 2015] EWHC 1989 (Comm).

792 See section 3 ‘English law’ in Chapter Six.
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or under COGSA 1971 and it is certainly not a "transferable document" in itself. Although
the BOLERO and essDOCS schemes both provide contractually for the application of all
conventions and rules that would apply by law to a paper bill, there can be a difference in

effect between rules applicable by law and those applicable by contract.”*?

In connection to COGSA 1971, Baughen agrees that ‘no equivalent power is contained in the
Carriage of Goods by Sea Act 1971 allowing for a similar extension of the provisions of the
Hague-Visby Rules’.””* Baughen also argues that ‘an electronic bill of lading is still unlikely
to be regarded as the functional equivalent of a paper bill of lading because it is not in
documentary form’.”>> Baughen explains this argument by saying that ‘[t]he definition of
writing in the Interpretation Act 1978 includes "other modes of representing or reproducing
words in a visible form" — this would not cover an electronic message, which is not, in itself,
visible’.”® Furthermore, Aikens et al. add that ‘[t]here is no "custom of merchants" pertaining
to electronic bills of lading’.”®” Similarly, Goldby raises the question of ‘whether the use of a
particular electronic equivalent is "customary"’, in respect of Incoterms.”® Given the lack of
‘necessary provisions’ for the use of electronic bills of lading under English law, Goldby argues
that ‘electronic bill of lading systems designed to operate under English law must be based on
multipartite agreements that effect the desired transfers of right through the concepts of
novation and attornment’.””® The concepts of ‘novation’ and ‘attornment’ will be discussed in

Chapter Six.800

However, the UK enacted the Electronic Communications Act in 2000. This Act intends to
‘make provision to facilitate the use of electronic communications and electronic data storage;
to make provision about the modification of licences granted under section 7 of

Telecommunications Act 1984; and for connected purposes’.8”! The UK also incorporated the

73 Aikens, Lord and Bools (n 41) 44-50.

794 Baughen (n 191) 25. The Hague-Visby Rules were given the force of law in COGSA 1971, specifically under

section 1(2) which states that ‘“The provisions of the Rules, as set out in the Schedule to this Act, shall have the

force of law’.

795 See section 3 ‘English law’ in Chapter Six.
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2 into domestic law through the adoption of the

EU Directive on electronic commerce®’
Electronic Commerce (EC Directive) Regulations 2002. More specifically, ‘these Regulations
implement Articles 3, 5, 6, 7(1), 10 to 14, 18(2) and 20 of the EU Directive’.3 The EU
Directive on electronic commerce aims to ‘allow information society services providers to
benefit from the principles of free movement of services and freedom of establishment by
boosting consumer confidence and giving information society services providers legal
certainty’.8* Moreover, the UK incorporated the EU Directive on electronic signature®®
through the adoption of the Electronic Signatures Regulations 2002. The EU Directive 1999/93

‘lays down the principle that paper documents and digital documents should have equal

value’ 3% It establishes the principle of functional equivalence as follows:

Member States shall ensure that an electronic signature is not denied legal effectiveness and

admissibility as evidence in legal proceedings solely on the grounds that it is:
- in electronic form, or
- not based upon a qualified certificate, or

- not based upon a qualified certificate issued by an accredited certification-service-

provider, or

- not created by a secure signature-creation device.®"’

As a main approach of the thesis, English law will be examined in the next chapters to answer
the main questions of the thesis. Chapters Four will examine whether the electronic bill of
lading can perform the first function of the paper bill of lading as a receipt for the goods under
English law. Chapter Five will be dealing with whether the electronic bill of lading can perform
the second function of the paper bill of lading as evidencing or containing the contract of
carriage under English law. Chapter Six will examine whether the electronic bill of lading can
perform the third function of the paper bill of lading as a document of title. Moreover, English
law will be tackled in Chapter Seven that deals with the conflict of laws in relation to electronic
bills of lading.

802 Directive 2000/31/EC of 8 June 2000 on certain legal aspects of information society services, in particular
electronic commerce, in the Internal Market (Directive on electronic commerce) [2000] OJ L178/1.

803 Explanatory Notes to the Regulations.
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805 Directive 1999/93/EC of 13 December 1999 on a Community framework for electronic signatures [2000] OJ
LO013/12.
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807 art 5(2) of EU Directive on a Community framework for electronic signatures. See Penneau (n 807).
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5 Other national laws

This section touches the position of some national laws in relation to the recognition of

electronic bills of lading:

5.1 United States

The Federal Uniform Bills of Lading Act of 1916 (Pomerene Act) governs bills of lading in
the United States.?*® This Act provides ‘for the rights and duties of shippers and carriers arising
from bills of lading issued for the transportation of goods in interstate commerce’.3% The US
Uniform Commercial Code (UCC) also provides for bills of lading.3!® The UCC provides that

a bill of lading is a ‘document of title’.8!!

‘Document of title’ includes bill of lading, dock warrant, dock receipt, warehouse receipt or
order for the delivery of goods, and also any other document which in the regular course of
business or financing is treated as adequately evidencing that the person in possession of it
is entitled to receive, hold, and dispose of the document and the goods it covers. To be a
document of title, a document must purport to be issued by or addressed to a bailee and
purport to cover goods in the bailee's possession which are either identified or are fungible

portions of an identified mass.®2

As regards the electronic bills of lading, the US law position appears different from that of
English law. The UCC provides for the control of an electronic document.?!? It identifies the
person who has a control of over an electronic document sating that ‘[a] person has control of
an electronic document of title if a system employed for evidencing the transfer of interests in
the electronic document reliably establishes that person as the person to which the electronic
document was issued or transferred’.3!4 Then, it provides for the criteria of the required system

as follows:

808 Goldby (n 26) 173.

809 Henry Hull, ‘The Federal Uniform Bills of Lading Act’ (2017) 3(5) The Virginia Law Register 329-340.

810 Goldby (n 26) 173.

811 John R Keough and William M Cooney, ‘The Legal Status of Electronic Bills of Lading: A report for the
International Chamber of Commerce (ICC)’, Appendix 2: United States Federal Law and New York Law,
https://cdn.iccwbo.org/content/uploads/sites/3/2018/10/the-legal-status-of-e-bills-of-lading-oct2018.pdf

812§ 1-201(b)(16) of UCC.

813 Keough and Cooney (n 811).

814 art 7-106 (a) of UCC.
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A system satisfies subsection (a), and a person is deemed to have control of an electronic
document of title, if the document is created, stored, and assigned in such a manner that:

(1) a single authoritative copy of the document exists which is unique, identifiable, and,
except as otherwise provided in paragraphs (4), (5), and (6), unalterable;

(2) the authoritative copy identifies the person asserting control as:

(A) the person to which the document was issued; or

(B) if the authoritative copy indicates that the document has been transferred, the person to
which the document was most recently transferred,;

(3) the authoritative copy is communicated to and maintained by the person asserting control
or its designated custodian;

(4) copies or amendments that add or change an identified assignee of the authoritative copy
can be made only with the consent of the person asserting control;

(5) each copy of the authoritative copy and any copy of a copy is readily identifiable as a copy
that is not the authoritative copy; and

(6) any amendment of the authoritative copy is readily identifiable as authorized or

unauthorized.®!’

Moreover, The UCC provides for ‘how an electronic document of title such as an electronic

bill of lading may be negotiated’ 8!

(b) The following rules apply to a negotiable electronic document of title:

(1) If the document's original terms run to the order of a named person or to bearer, the
document is negotiated by delivery of the document to another person. Indorsement by the
named person is not required to negotiate the document.

(2) If the document's original terms run to the order of a named person and the named person
has control of the document, the effect is the same as if the document had been negotiated.
(3) A document is duly negotiated if it is negotiated in the manner stated in this subsection
to a holder that purchases it in good faith, without notice of any defense against or claim to
it on the part of any person, and for value, unless it is established that the negotiation is not
in the regular course of business or financing or involves taking delivery of the document in

settlement or payment of a monetary obligation.®!”

Furthermore, the definition of ‘document of title’ in section 1-201(b)(16) of the UCC,
according to Goldby, ‘leaves leeway for practice to develop in this regard’.8!® This is so because

the definition states that ‘... and also any other document which in the regular course of

815 art 7-106 (b).

816 Keough and Cooney (n 811).
817 art 7-501(b) of UCC.

818 Goldby (n 26) 174.
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business or financing is treated as adequately evidencing that the person in possession of it is
entitled to receive, hold, and dispose of the document and the goods it covers ...".8!° This may
mean that this definition allows the use of electronic bills of lading as documents of title. It
may equalize between the ‘control of an electronic document’ and ‘the possession and
indorsement of a paper bill of lading’,%?° in accordance with article 7-106 of UCC, mentioned
earlier: ‘A person has control of an electronic document of title if a system employed for
evidencing the transfer of interests in the electronic document reliably establishes that person
as the person to which the electronic document was issued or transferred.” Section 1-201(b)(31)
of UCC defines the term ‘Record’ as ‘information that is inscribed on a tangible medium or
that is stored in an electronic or other medium and is retrievable in perceivable form’. The term

‘Sign’ is also defined under the UCC:

‘Sign’ means, with present intent to authenticate or adopt a record:
(A) to execute or adopt a tangible symbol; or
(B) to attach to or logically associate with the record an electronic sound, symbol, or

process.®?!

The UCC definitions of ‘Record’ and ‘Sign’ (and perhaps also the definition of ‘document of
title’, discussed earlier) may recognize electronic bills of lading as legal equivalents to paper
or tangible bills of lading.3??> The UCC definition of ‘Holder’ in section 1-201(b)(21) may
reflect the equivalence between the control of an electronic document and possession of a paper

bill of lading through the words ‘person in possession’:

‘Holder’ means: (A) the person in possession of a negotiable instrument that is payable either
to bearer or to an identified person that is the person in possession; or (B) the person in
possession of a document of title if the goods are deliverable either to bearer or to the order

of the person in possession.

This definition of ‘Holder’, according to Keough and Cooney, ‘expressly provides for the
recognition of electronic bills of lading’.#?> Moreover, Section 7001(a) of the Electronic

Signatures in Global and National Commerce Act (E-Sign) 2000 seems to adopt the principle

8195 1-201(b)(16) of UCC. See the discussion in Goldby (n 26) 174.
0 Goldby (n 26) 174.

821 §7.102(a)(11) of UCC.

822 Keough and Cooney (n 811).

823 ibid.
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of functional equivalence. It may equalize between the legal effect, validity, or enforceability

of electronic signatures, contracts and other records and their paper counterparts, as follows:

In general, notwithstanding any statute, regulation, or other rule of law (other than this
subchapter and subchapter II), with respect to any transaction in or affecting interstate or
foreign commerce:

(1) a signature, contract, or other record relating to such transaction may not be denied legal
effect, validity, or enforceability solely because it is in electronic form; and

(2) a contract relating to such transaction may not be denied legal effect, validity, or
enforceability solely because an electronic signature or electronic record was used in its

formation.

The Uniform Electronic Transactions Act (UETA),%?* may provide for the legal validity of
electronic signatures similarly to E-Sign.32° It differs from E-Sign in that it ‘defines transferable
record as a generic term which includes the electronic equivalents for various documents and
instruments such as bills of lading, warehouse receipts and promissory notes’.32¢ E-Sign
‘defines transferable record as an electronic equivalent exclusively for promissory notes related
to a loans secured by real property’.3?7 According to Safranko, UETA ‘established the concept
of control as a functional equivalence for the possession thus enabling the transferability of
rights in an electronic environment’.8?® This means that UETA, like the UCC, adopts the
principle of functional equivalence in the possession or control of electronic documents or
records and paper documents. UETA adopts the principle of functional equivalence in its

definition of ‘transferable records’.82°

(a) In this section, ‘transferable record’ means an electronic record that:

824 The UETA was approved and recommended by the National Conference of Commissioners on Uniform State
Laws in 1999. The National Conference of Commissioners on Uniform State Laws (NCCUSL), is ‘a non-profit
unincorporated association comprised of state commissioners on uniform laws from each State, the District of
Columbia, the Commonwealth of Puerto Rico, and the U.S. Virgin Islands’. Steven Plitt, Daniel Maldonado and
John Wittwer, ‘Federal Reserve Preemption and Underinsured Coverage Offering in the Digital Age: E-SIGN and
UETA Have Not Had a Significant Impact on State Offering Or Rejection Requirements’ (2015) 104(3) Kentucky
Law Journal 375-408. The UETA has been adopted in 49 jurisdictions in the United States. Henry Gabriel,
‘Uniform Commercial Code Article Two Revisions: The View of the Trenches’ (2018) 23(2) Barry Law Review
4.

825 Keough and Cooney (n 811).

826 Zvonimir Safranko, ‘The Notion of Electronic Transferable Records’ (2016) 3(2) InterEULawEast: Journal for
International and European Law, Economics and Market Integrations 1-32.

827 ibid.

828 ibid.

829 ibid.
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(1) would be a note under [Article 3 of the of the Uniform Commercial Code] or a document
under [Article 7 of the of the Uniform Commercial Code] if the electronic record were in
writing; and

(2) the issuer of the electronic record expressly has agreed is a transferable record.®*°

All of these statutory provisions may shed a light on the difference between US and English
laws in relation to the recognition of electronic documents, including electronic bills of adding.
These provisions may show how the US law adapts new developments in trade and
transportation though the English law precedes the US law.®*! ‘[U]ntil the late 19th century,
American commercial law was primarily based on English common law and the law of

merchants’.832

5.2 Australia

Australian law recognizes electronic bills of lading.®33 Laryea says that ‘Australian law gives
full legal effect to electronic bills of lading (EBLs)’.33* Australia's Sea-Carriage Documents
Act provides for electronic bills of lading.®>> This Act expressly includes electronic and

computerized sea-carriage documents: in section 4(1) and (2):

4.(1) This Act applies, with necessary changes, to a sea-carriage document in the form of a
data message in the same way as it applies to a written sea-carriage document.
(2) This Act applies, with necessary changes, to the communication of a sea-carriage

document by means of a data message in the same way as it applies to the communication of

a sea-carriage document by other means.**

This provision may be deemed to espouse the principle of functional equivalence, because it
affords the same legal validity to ‘a sea-carriage document in the form of a data message’ and
‘a written sea-carriage document’. Similarly, it gives the same legal value to ‘the
communication of a sea-carriage document by means of a data message’ and ‘the

communication of a sea-carriage document by other means’. Following this equalization of

8305 16(a) of UETA.

81 Gabriel (n 824).

832 ibid.

833 Emmanuel T Laryea, ‘Bolero electronic trade system — an Australian perspective’ (2001) 16(1) Journal of
International Banking Law 4-11.

834 ibid.

833 ibid.

836 5 4(1) and (2) of Sea-Carriage Documents. See the discussion in Laryea (n 833).
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paper sea-carriage documents and data messages or communications, paper bills of lading can
be dematerialized and go electronic according to this Act because a sea-carriage document
means, inter alia, a paper bill of lading. The Act expressly provides for this meaning in the
definition of ‘Sea-Carriage Document’ which states that the ‘"sea-carriage document" means a
bill of lading, a sea waybill or a ship’s delivery order’.#*7 Section 3 of the Act also defines a
‘Data Message’ as ‘information generated, stored or communicated by electronic, optical or
analogous means, including electronic data interchange, electronic mail, telegram, telex and
telecopy’. Laryea notes that ‘Australian law thus affords EBLs the same legal effect as paper
bills of lading’ %3 Laryea adds that ‘[t]here are no specifications as to what constitutes an EBL,
as the Acts leave the procedures and methods for their creation, transmission and transfer to

the agreement of the parties involved’,3*° in accordance to section 4(3) of the Act:

(3) This Act applies, with necessary changes—
(a) to a sea-carriage document in the form of a data message; or
(b) to the communication of a sea-carriage document by means of a data message;

in accordance with procedures agreed between the parties to the contract of carriage.

In light of these provisions that recognize electronic bills of lading, it is not necessary to rely
on ‘the principles of novation and attornment to transfer title under a BBL’.84° This position
reflects the difference between Australian and English laws. It shows how the Australian law
adapts new developments in trade and transportation while the English law lacks a clear case
law or statutory provision on electronic bills of lading and depends on the concepts of novation

and attornment for the transfer of such documents, as hinted out previously.34!

5.3 India

India enacted the ‘Information Technology Act’ in 2000, perhaps in response to the
UNCITRAL Model Law on Electronic Commerce of 1996.842 The Act aims to facilitate

electronic commerce, stating in its preamble:

837 s 3.

838 Laryea (n 833).

839 ibid.

840 ibid.

841 Goldby (n 799). See section 4 ‘English law approach: a general view on the position of English law in relation
to the use of electronic bills of lading” in Chapter Three, and section 3 ‘English law’ in Chapter Six.

842 Mustafa Motiwala, ‘The Legal Status of Electronic Bills of Lading; A Report for the International Chamber of
Commerce (ICC): Appendix 8: India’, https://cdn.iccwbo.org/content/uploads/sites/3/2018/10/the-legal-status-of-
e-bills-of-lading-oct2018.pdf
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An Act to provide legal recognition for transactions carried out by means of electronic data
interchange and other means of electronic communication, commonly referred to as
‘electronic commerce’, which involve the use of alternatives to paper-based methods of
communication and storage of information, to facilitate electronic filing of documents with
the Government agencies and further to amend the Indian Penal Code, the Indian Evidence
Act, 1872, the Bankers' Books Evidence Act, 1891 and the Reserve Bank of India Act, 1934

and for matters connected therewith or incidental thereto.

The Act provides a ‘legal framework so that legal sanctity is accorded to all electronic records
and other activities carried out by electronic means’.3*3 Section 2(t) of the Act defines the term
‘electronic records’ as ‘data, record or data generated, image or sound stored, received or sent
in an electronic form or micro film or computer generated micro fiche’. The electronic bill of
lading ‘appears fall within this definition’.3** Motiwala argues that with the enactment of this
Act, electronic bills of lading might be ‘admissible in any legal proceedings without further
proof or production of an original in paper format, provided the requirements as laid down
under Sec 65 B of the Evidence are complied with’.8*3 However, there is no ‘precedent which
has categorically clarified that the electronic Bill of lading and any other related document will
be admissible in any legal proceedings’.34¢ The Indian Evidence Act of 1872 is relevant in this
regard. ‘Amendments were made’, to this Act, ‘before and after 1947°.847 Those amendments
might be described as ‘minor’.3*® Heydon notes that ‘[i]n this century there have been three
major groups of amendments. The Information Technology Act 2000 (India) permitted the
reception of electronic records’.3*° Under this Act, ‘the contents of the electronic records are
admissible as evidence subject to it being proved as per the provisions of the Evidence Act’,%°
in accordance to Section 65A of Indian Evidence Act, as amended, which states that ‘[t]he
contents of electronic records may be proved in accordance with the provisions of section 65B
(w.e.f. 17-10-2000)’. Section 65B(1) provides:

Notwithstanding anything contained in this Act, any information contained in an electronic
record which is printed on a paper, stored, recorded or copied in optical or magnetic media

produced by a computer (hereinafter referred to as the computer output) shall be deemed to

843 ibid.

844 ibid.

845 ibid.

846 ibid.

847 JD Heydon, ‘The Origins of the Indian Evidence Act’ (2010) 10(1) Oxford University Commonwealth Law
Journal 1-76.

848 ibid.

849 ibid.

850 Motiwala (n 842).
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be also a document, if the conditions mentioned in this section are satisfied in relation to the
information and computer in question and shall be admissible in any proceedings, without
further proof or production of the original, as evidence or any contents of the original or of

any fact stated therein of which direct evidence would be admissible ...

5.4 Singapore

In Singapore, the Electronic Transactions Act was enacted in 1998. With the enactment of this
Act, Singapore ‘has become one of the first commonwealth countries to have legislation
regulating electronic commerce’.8! The Act is intended ‘to facilitate the use of electronic
systems in business’.32 The Act adopts the principle of functional equivalence in that the
‘information shall not be denied legal effect, validity or enforceability solely on the ground that
it is in the form of an electronic record’.33® The Act also adopts this principle in relation to
writing in that ‘that where a rule of law requires information to be written or in writing, an
electronic record would suffice’.®* Similarly, the Act adopts the principle of functional
equivalence in terms electronic signature in that ‘where a rule of law requires a signature, an
electronic signature suffices’.83° By enacting the Electronic Transactions Act, ‘Singapore was
the first country in the world to implement the UNCITRAL Model Law on Electronic

Commerce’.3%¢

6 Conclusion

This chapter has reflected on how electronic bills of lading resulted from the emergence of
scientific new technology, and the increasing use of electronic communication means and
Internet. The use of electronic bills of lading reduces time, costs and efforts, and increases the
accuracy, quality and quantity of international transactions. Electronic bills of lading have
evolved over the last five decades. The first type of electronic bills of lading appeared in the
early 1970s with DFR. However, the concept of electronic bills of lading seemed to be more

crystalized in the 1990s, specially with the CMI Uniform Rules for Electronic Bills of Lading

851 Ravi Chandran, ‘Singapore’s Electronic Transactions Act 1998 (1999) Journal of Business Law 80-83.

852 Laryea (n 833).

8535 6 of Electronic Transactions Act 1998. See the discussion in Chandran (n 851).

854 5 7. See the discussion in Chandran (n 851).

8355 5 8. See the discussion in Chandran (n 851).

856 Sue Wei Tan and Justin Tan, ‘The Legal Status of Electronic Bills of Lading; A Report for the International
Chamber of Commerce (ICC): Appendix S: Singapore’,
https://cdn.iccwbo.org/content/uploads/sites/3/2018/10/the-legal-status-of-e-bills-of-lading-oct2018.pdf
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1990, Bolero and KTNET. Endeavours to use and recognize electronic bills of lading continued
and the international community adopted relevant international conventions and model laws.

In practice, contract forms were devised for specialized systems — KTNET, Bolero, essDOCS,
E-Title, edoxOnline and Wave — and most of them were approved by the International Group
of P&I Clubs. Other technologies, such as single window and blockchain technology, have
developed more recently, further encouraging the use and recognition of electronic bills of

lading.

The English law has been slow in terms of the dematerialization of paper bills of lading. The
Secretary of State is authorized by COGSA 1992 to issue regulations that may allow, inter alia,
the use of electronic bills of lading, but no such regulations have been issued. Nevertheless, an
Electronic Communications Act 2000 was enacted, together with the Electronic Commerce
(EC Directive) Regulations 2000 and the Electronic Signatures Regulations 2002. The
enactment of these legislative instruments may support the recognition of the electronic bill of
lading, especially as a receipt for the goods and evidencing or containing the contract of
carriage. Yet, the challenge is the negotiability feature of the electronic bill of lading as a
document of title. Some other national laws have a clearer position in terms of the recognition

of electronic bills of lading, particularly US and Australian laws.
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APPENDIX 1
ESS-Databridge Bill of Lading Sample

Bill of Lading
ESS Negotiable eB/L To Be Used with Charterparties

1 Consignor 2 Date of Issue 3 Unique Bill Identifier
Shipper Co. Ltd 16 Jan 2013 7788
4 5
6 Consignee 7 Parcel Reference 8 Shipment Identifier
Trader Co. Ltd T/C 001 SC/103
or to its or their assigns or order 9 10 SCAC
11 12
13 Vessel NameIVoyage Number 14 Flag 15 Master
“Maria G UNITED KINGDOM George G
16 17 Port of Loading 18 19
Sullom Voe
20 21 Port of Discharge 22
Coryton

GRADE AND QUANTITY AS FURNISHED BY CONSIGNOR

24 Grade: Brent Blend

Clean On Board
Freight Pre-Paid

25 Quantity 26 Gross +. |27 Net ¥ 28 29
Barrels @ 60°F 100,412.000 . [100,000.000

Cubic Metres @ 15°C 15,961.100 0, By, [12.9517600

Tonnes 13,031.300 o 15;3_90.700

Shipped at lhc Port of Loading i m apparem good order and cbndmcn on board the Vessel and to be delivered (subject to the
liberties, hereinafter ined) in the like order and condition to the Port of Discharge or
as near there 10 as she may safely get. and there discharge always afloat to the Consignee or 1o his or their Assigns or Order.
FOR CONDITIONS OF CARRIAGE, SEE PART I1. Clauses | to 8 inclusive of Part Il of this Bill of Lading are incorporated
herein and form Kan of this Bill of Lading. ...

IN WITNESS whereof the Master or Agent quhe Vessel has signed the number of Bills of Lading indicated below all of this
tenor and date, any one of which being accomplished, the others to stand void.

Freight and other conditions of carriage as per Charterparty 38 Place and Date
dated: 02 January 2013 Sullom Voe, 16 Jan 2013
VESSEL NAME
3 IMO NO: XXXXXXX

Number of Original B/Ls: 1 (ONE) 39 Signature PORT OF REGISTRY

Electronically signed by FLAG

George G

For and on behalf of Carrier Co. Ltd

© Flectronic Shipping Solutions Limited (2013)

Figure 3 Electronic bill of lading (Face page of the electronic bill of lading 857

857 Goldby (n 26) 385.
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PART II - CONDITIONS OF CARRIAGE

1. CLAUSE PARAMOUNT. This Bill of Lading shall

{a) have effect subject to any national law making the In! ) G for the Uni of Cenain Rules of Law relating 10 Bills of Ladins aencd i f
Brussels 25 August 1924 (The Hague Rules). or the Hague Rules as amended by the Protocol. signed in Brussels on 23 February 1968 (the Visby Rades

or the United States Carriage of Goods by Sea Act. 1936 (U.S. COGSA, 46 U.S.C. Appendix 1300-1315) com lmmnﬂc 10 this Bill of Lading ¥ amy

term of this Bill of Lading is repugnant to this legislation to any extent. such terms shall be void to that extent f

(b) take effect, save where the Hague or Hahue-Visby Rules apply by reason of (a) above, subject to any national law in force at the port of shipeneat or place of
issue of the Bill of Lading making the United Nations Convention on the Carriage of Goods by Sea 1978 ithe Hamburg Rules) compulsorily applicable 1o
Bill of Lading. in which case this Bill of Lading shall have effect subject to the Hamburg Rules which shall nullify any stipulation derogating therefrom i the
detriment of the Consignor or the Consignee:

© where the Hague, Huqc;\/ishy or

Jeges, rights and
Hague Rules shall be £100 sterling
2. LIBERTY

Rules are not p ily applicable to this Bill of Lading. the Carrier shall be entitled to the benefits of o
in Articles I'to VIII of the Hague Rules, save that the limitation sum for the purposes of Anticle IV Rule S of the

“The Vessel has liberty to proceed 1o or to call at or off any port or ports or transhipment arcas in any order in and out of or beyond the customary route for
PUIPOSE OF PUIPOSES including, but without prejudice to the lity of the ing, loading other cargo at any other port or pons for discharze =
the port specified in this Bill of Lading or at any other port o ports or iranshipping cargo {including cargo covered by this Bill of l;xrngl 10 or from any other
vessels in port or at sea by any means including, without limitation to the g fity of the ing. by ship-to-ship transfer, submarine pipeline. land pipeline.
and intermediale storage or any one or more of them) or bunkering or changing créw), 10 sail without pilots. to make trial tips with or without notice. of 10 adws
compasses, 1o tow and be towed and 1o assist vessels or aircraft in distress or 1o deviate for the purposes of saving life or &mpcn) or for the purpose of embariing
or disembarking persons, sparcs or supplies or to deviate for any other reasonable purpose and any use of the atoresaid liberties shall be deemed 10 be pant of the
contract voyage: this Clause shall not be idered as icted by any provision of this Bill of Lading, whether express or implied or construed by reference
whether an_e' umﬁ{lhe said liberties would or would not frustrate the object of this Bill of Lading or of the contract evidenced thereby.

3. DISCLAIME

“The weights and/or quantities and grades stated herein are the Consignor’s weights and/or quantities and grades. and no acknowledgement is made as (o weight.

quantity or g

4. WARRIS ICE, QUARANTINE, STRIKES ETC.

(a) The Carrier shall have the liberty to comply with any orders, directions or dations as to arrival, routes, ports or places of call. stoppages.
destinations, zones, waters, delivery or any orders. dircetions or recommendations given by the Governmient of the Nation under whose flag the Vessel sails or
any department thereof or any other G or Local Authority, inchuding any de facto G or Local At ity. or by any person or body acting or

purporting 10 act as or with the authority of any such Government or Authority, or by any Committee or person having, under the terms of the War Risks
Insurance on the Vessel, the right to give any such orders, directions or recommenditions. Anything done or not done in compliance with any order, direction o
recommendation shall not be deemed to be a deviation from, but is expiessly agreed to be part of the agreed voyage.
by If. by reason or in compliance with any such order, disection or secommendation, the Vessel docs not proceed to the port or place of discharge designated i o
order under this Bill of I,nd;n“g. the Carrier shall be at liberty, but shall not be bound. to discharge the cargo at any other port or place, which it or the Master may

i ide.

in its or his sole discretion 3

() If, owing to any ine, war, hostilities, warike ions, civil war, @il commotion, revolj rikes. riots, blockade, interdict (whether of ship or
cargo) or the operation of i faw or the app ton of any of the gfofgaid canses, the T harge be, or if the Master or the Carrier in its or has
sole discretion consider the same to be. inaccessible or unsafe or inadvisabl h or enter ibited. or if there is danger of the Vesscl being

frozen in or being unable to proceed theace on the voyage, then the M
(o an alternative safe port to discharge. which is not within the aforen
reception of vil in bulk. If no such orders for an altemative port of disc
notification or within such time as is reasonable in the circumsty
ination of an ive safe pont of discharge. In the eves
made by the Consigl of the cargo or in the ev
Master or the Carrier, the Carrier shall be at liberty, but
the Master may in its or his sole discretion decide.
(d)  Inany of the aforementioned events, discharge af
so far as the cargo so discharged is concemed.
5. G ‘RAL AVERAGE NEW JASON CLAL
Generl

jtled to net Chanerers and accept instructions from them to procesd
oOTies there are the necessary facilities for the discharge and
reccived by aster from the Charterers within 48 hours of the said
(e may request the Consignees of the cargo or their agents for the
AR ighe 1n his or its sole diss not ing any such alt i
ih o ing received within 48 hours of a request having been made by the
0 the cargo or any part thereof at any alternative port or place which it or

¢ shall constitute due performance of the contract contained in this Bill of Lading

r:‘:fu shall be adjusted in London secording to the York- p Rules 1974 and b‘nflish law and practice, but if, by agreement, the adjustment is
made in accordance with the law of and practice of the United St merica, the following clause shall apply:

“In the event of accident, danger, damage or disaster before or ‘ commencement of the voyage, resulting from any cause whatsoever, whether due to
negligence or not. for which or for the consequence of whi sarmier is nof responsible by statute, contract or otherwise, the Consi Consi or

sses or expenses of a General Average nature that

owners of the cargo shall contribute with the Carrier in G
. ving vessel is owned or operated by the Casvier.

may be made or incurred, and shall pay salvage and sp 5 incurred in respect of the cargo, Ifas:
salvage shall be paid for as fully as if the salving vg! essels belonged to strangers. Such deposit as the Carrier or his agents may deem sufficient to cover
the estimated contribution of the cargo, and any nd special charges thereon, shall, if required, be paid by the Consignors, the Consignees or the owners
of the cargo 10 the Carrier prior (0 detivery.”

6. BOTH TO BLAME COLLISION CLAUSE

If the liability for any collision in which the Vessel is involved while performing this Bill of Lading falls to be determined in accordance with the laws of the
United States of America, the following clause shall apply:

“If the Vessel comes into collision with another vessel as a result of the negligence of the other vessel and any act. neglect or fault of the Master, mariner, pilot or
the servants of the Camier in the navigation or in the management of the Vessel, the owner of the goods carried hereunder will indemnify the Carrier against all
Toss or liability to the other or non-carrying ship or her owners insofar as such loss or liability represent loss of, or damage 0. or any claim whatsoever of the
owners of the said goods, paid or ble by the other or non-carrying ship or hec owners 1o the owners of the said goods as part of their claim against the Vessel
or the Carrier. The foregoing provisions shall also apply where the owners, opetators or those in charge of any vessel or vessels or objects other than, or in
addition to, the colliding vessels or objects are at fault in respect of a collision or contact.”

7. EXEMPTIONS AND IMMUNITIES OF ALL SERVANTS AND AGENTS OF THE CARRIER

It is hereby expressly agreed that no servant or agent of the Carrier (including the Masier, officers, and crew of the Vessel. all terminal operators, warchousemen,
stevedores, hi di e, ing agents. general agents. ship's agents, and all other agents. and independ

whatsoever as well as any officers, directors, agents or employees of any of the toregoing) shall in any cire b be under any liabifity
whatsoever to the Consignor. the Consignee or the owner of the goods or to any holder of this Bill of Lading for any loss, damage or delay of whatsoever kind
arising or resulting directly or indirectly from any act, neglect or default on his pat while acting in the course of or in connection with his employment and, but
without prejudice to the lity of ¢ going p isions of this Clause, every exemption, limitation, condition and liberty herein contained and every right,
exemption from liability. defence and i y of wh nature applicable to the Camrier or to which the Carvier is entitled hereunder shall also be available
and shall extend to profect every such servant, agent or contractor of the Carrier acting as aforesaid and for the purposes of the foregoing provisions of this
Clause, the Carvier is or shall be deemed to be acting as agent or trustee on behalf or and for the benefit of all such servants, agents and contractors to the fullest
extent itted by i cable to Hii %‘L-ms:s and all such persons shall 1o this extent be or be deemed to be parties 1o the contract in or evidenced
by this Bill of L’\dinﬁ.

8. LAW AND JURISDICTION

“This Bill of Lading shall be construed and the relations between the parties determined in accordance with the laws of England notwithstanding any other terms.
set out or incorporated herein. The High Court of England shall have exciusive jurisdiction over any dispute which may arise out of this Bill of Lading.

verage 1o the payment of any sacrifices.

Figure 4 Electronic bill of lading (Reverse page of the electronic bill of lading 3°%

858 ibid 386.
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Chapter Four: Can the Electronic Bill of Lading Function as a Receipt for the Goods?

1 Introduction

The receipt function of bills of lading, as mentioned previously in Chapter Two, is to state ,’the
condition and quantity of the goods when they are transferred into the custody of the carrier’ .85
In other words, according to Low, in this function a bill of lading evidences, by virtue of a
statement in the bill, ‘the quantity, condition and quality of the goods when put on board the
ship’.3%0 This chapter is the first test to examine whether electronic bills of lading can perform
the first function of paper bills of lading as receipts for the goods under relevant international

convention, model laws and contract forms.

Based on the international approach of the research, this chapter starts by testing the application
of the receipt function of electronic bills of lading under the Rotterdam Rules. It also studies
the application of the receipt function under the CMI Rules. It does not address MLETR
because MLETR deals with the transfer issue of the third function as document of title.
Similarly, it does not address the UNCITRAL Model Law on Electronic Commerce of 1996 in
relation to electronic bills of lading because the UNCITRAL Model Law deals with electronic
commerce in general; it is not drafted specifically for electronic bills of lading, as are the CMI
Rules. The position of the Incoterms is similar. Although the Incoterms adopted electronic
documents, as discussed in Chapter Three, they do not provide for the functions of electronic

bills of lading as they concern international sale contracts, not electronic bills of lading.

Later, the chapter examines the application of the receipt function to be performed by
electronic bills of lading under the contract forms of certain providers. It first examines the
application of the receipt function under Bolero. Next, it examines the receipt function under
essDOCS. It does not examine the application of the receipt function under BIMCO Electronic
Bills of Lading Clause because that clause depends on the providers approved by the
International Group of P&I Clubs.

Based on the English law approach of the research, this chapter examines the position of

English law in relation to the receipt function to be performed by electronic bills of lading

859 Baughen (n 191) 6.
860 Low (n 271).
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under the present case law and statutes. In other words, it examines whether electronic bills of
lading can perform the receipt function of bills of lading under English law. The chapter ends

with a conclusion summing up the results of the discussion of the chapter.

2 International approach

This section examines the application of the receipt function by electronic bills of lading under

the Rotterdam Rules, CMI Rules, Bolero and essDOCS.
2.1 Rotterdam Rules

The Rotterdam Rules, as mentioned in the methodology discussion, ‘are the first international
convention for the carriage of goods by sea to make specific provision for electronic
commerce’.3¢! Therefore, the Rotterdam Rules provide for the electronic functions of bills of
lading, including the receipt function. Under the Rotterdam Rules, ‘there is no specific
reference to the bill of lading; the term used is "transport document"’%%2 The Rules define
transport document ‘a document issued under a contract of carriage by the carrier that: (a)
Evidences the carrier’s or a performing party’s receipt of goods under a contract of carriage;
and (b) Evidences or contains a contract of carriage’.3¢* Article 1(14) recognizes the first two
functions of paper bills of lading, or ‘transport record’ as the Rotterdam Rules calls it. The
definition in article 1(14) deals with the paper transport document. The Rotterdam Rules
recognize the ‘electronic transport record’ as an electronic equivalent of the ‘paper transport
document’, serving as a receipt of goods and as evidencing or containing the contract of

carriage:

‘Electronic transport record' means information in one or more messages issued by electronic
communication under a contract of carriage by a carrier, including information logically
associated with the electronic transport record by attachments or otherwise linked to the
electronic transport record contemporaneously with or subsequent to its issue by the carrier,
s0 as to become part of the electronic transport record, that:

(a) Evidences the carrier’s or a performing party’s receipt of goods under a contract of

carriage; and

86! Thomas (n 20) 283.

862 Bal (n 604) 188. See also subsection 2.13 ‘Convention on Contracts for Carriage of Goods Wholly or Partly
by Sea (the Rotterdam Rules)’ in Chapter Three.

863 art 1(14) of Rotterdam Rules.
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(b) Evidences or contains a contract of carriage.®*

The electronic transport record, as mentioned in Chapter Three, according to Gaskell ‘... is
merely a collection of data, associated electronically, which does not need to have a particular
form, but for it to be used in practice it must be visible in some recognizable way’.3% Moreover,
the Rotterdam Rules differentiate between ‘negotiable electronic transport record’ and ‘non-
negotiable electronic transport record’. The Rotterdam Rules define ‘negotiable electronic

transport record:

‘Negotiable electronic transport record’ means an electronic transport record:

(a) That indicates, by wording such as ‘to order’, or ‘negotiable’, or other appropriate
wording recognized as having the same effect by the law applicable to the record, that the
goods have been consigned to the order of the shipper or to the order of the consignee, and
is not explicitly stated as being ‘non-negotiable’ or ‘not negotiable’; and

(b) The use of which meets the requirements of article 9, paragraph 1.8

The negotiability feature of the third function of electronic bills of lading will be examined in
details in Chapter Six. The Rotterdam Rules define ‘non-negotiable electronic transport record’
‘an electronic transport record that is not a negotiable electronic transport record’.%¢7 Article 8
of Rotterdam Rules, under the title of ‘use and effect of electronic transport records’, according
to Sturley et al., ‘establishes the legal basis for the equalisation method’.8%® Sturley et al. add
that ‘[a]ll of the particulars that might otherwise be in a paper transport document may instead
be recorded in an "electronic transport record," provided that the shipper and the carrier agree

to its issuance and subsequence’.8%

Subject to the requirements set out in this Convention:

(a) Anything that is to be in or on a transport document under this Convention may be
recorded in an electronic transport record, provided the issuance and subsequent use of an
electronic transport record is with the consent of the carrier and the shipper; and

(b) The issuance, exclusive control, or transfer of an electronic transport record has the same

effect as the issuance, possession, or transfer of a transport document.?”°

864 art 1(8).

865 Gaskell (n 608).

866 art 1(19) of Rotterdam Rules.

867 art 1(20).

868 Sturley, Fujita and Ziel (n 80) 49.
869 ibid.

870 art 8 of Rotterdam Rules.
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As regard the consent of the parties to the electronic transport records under Rotterdam Rules,

Bal argues that:

Article 8 of the Rules emphasises the necessity for consent when the parties use an electronic
transport record. The drafters of the Rules have tried to avoid imposition of electronic
transport records on a party who will need a paper document for legal reasons, such as, where
one of the parties to the carriage contract is from a state which is not a party to the new

convention and whose law does not recognise the effect of electronic communications.®”!

In the case of negotiable electronic transport records, the Rotterdam Rules provide for the

requirements to give negotiable transport records the same legal effect as paper bills of lading:

1. The use of a negotiable electronic transport record shall be subject to procedures that
provide for:

(a) The method for the issuance and the transfer of that record to an intended holder; (b) An
assurance that the negotiable electronic transport record retains its integrity; (c) The manner
in which the holder is able to demonstrate that it is the holder; and (d) The manner of
providing confirmation that delivery to the holder has been effected, or that, pursuant to
articles 10, paragraph 2, or 47, subparagraphs 1(a)(ii) and (c), the electronic transport record
has ceased to have any effect or validity.

2. The procedures in paragraph 1 of this article shall be referred to in the contract particulars

and be readily ascertainable.®’?

The ‘contract particulars’ are defined under the Rotterdam rules to include ‘any information
relating to the contract of carriage or to the goods (including terms, notations, signatures and
endorsements) that is in a transport document or an electronic transport record’.373 It seems safe
to say that the particulars included in paper bills of lading under the receipt function are the
same as those particulars included in electronic transport records (electronic bills of lading). It
seems also possible to reach that the particulars denoting the information on the contract of
carriage serve the second function of electronic transport records (electronic bills of lading) to
evidencing or containing the contract of carriage, while the particulars denoting the information

on goods serve the first function of electronic transport records as a receipt for the goods. In the

871 Bal (n 604) 188.
872 art 9 Rotterdam Rules.
873 art 1(23) of Rotterdam Rules.
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case of paper bills of lading, the carrier, under the Hague-Visby and Hamburg Rules, is obliged
upon receiving the goods to issue a paper bill of lading and provide the shipper with the
particulars of goods to be included in the paper bill. Under the Rotterdam Rules, the carrier, at
the ‘shipper’s option’, is obliged to issue to the shipper or the documentary shipper a non-
negotiable transport document or a non-negotiable electronic transport record or a negotiable
transport document or a negotiable electronic transport record in accordance to article 35. It
seems that the Rotterdam Rules’ focus on the ‘shipper’s consent’ or option, especially when
compared to previous conventions. The issuing of a transport document, under the Rotterdam
Rules, as under the Hague-Visby and Hamburg Rules, ‘is mandatory upon delivery of the goods

for carriage’.874

Unless the shipper and the carrier have agreed not to use a transport document or an electronic
transport record, or it is the custom, usage or practice of the trade not to use one, upon delivery
of the goods for carriage to the carrier or performing party, the shipper or, if the shipper
consents, the documentary shipper, is entitled to obtain from the carrier, at the shipper’s
option:

(a) A non-negotiable transport document or, subject to article 8, subparagraph (a), a non-
negotiable electronic transport record; or

(b) An appropriate negotiable transport document or, subject to article 8, subparagraph (a), a
negotiable electronic transport record, unless the shipper and the carrier have agreed not to
use a negotiable transport document or negotiable electronic transport record, or it is the

custom, usage or practice of the trade not to use one.?”

Article 36 of Rotterdam Rules provides for the particulars to be included in an electronic
transport record, especially those particulars that serve the receipt function of an electronic
transport document. It ‘lists the contract particulars which must be included in the transport
document or electronic transport record referred to in article 35°.376 It seems safe to say that
Article 36 provides for all particulars, whether those covering the goods and serving as receipt
for the goods or those covering the carriage and serving as evidencing or containing the contract
of carriage. There is a specific information that must be supplied by the shipper under the
Rotterdam Rules: ‘[a] description of the goods as appropriate for the transport’,®’” ‘[T]he

leading marks necessary for identification of the goods’,”® ‘[T]he number of packages or

874 Bal (n 604) 189.

875 art 35 of Rotterdam Rules.

876 Bal (n 604) 189.

877 art 36(1)(a) of Rotterdam Rules.
878 art 36(1)(b).
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pieces, or the quantity of goods’®” and ‘[T]he weight of the goods, if furnished by the
shipper’.8%9 The Rotterdam Rule require that the particulars to be inserted in the ‘transport
document’ or ‘electronic transport record’ must include: ‘[a] statement of the apparent order

and condition of the goods at the time the carrier or a performing party receives them for

carriage’,%¥! ‘[t]he name and address of the carrier’,*? ‘[t]he date on which the carrier or a

performing party received the goods, or on which the goods were loaded on board the ship, or
on which the transport document or electronic transport record was issued’®3 and [i]f the
transport document is negotiable, the number of originals of the negotiable transport document,

when more than one original is issued’.3%

The Rotterdam Rules also that these ‘particulars’ must ‘further include’: ‘[t]he name and

address of the consignee, if named by the shipper’,3% ‘[t]he name of a ship, if specified in the

contract of carriage’,%°¢ ‘[t]he place of receipt and, if known to the carrier, the place of

2887

delivery’®®’ and ‘[t]he port of loading and the port of discharge, if specified in the contract of

carriage’.%%® The Rotterdam Rule provide that the above-mentioned ‘phrase "apparent order

"

and condition of the goods"’, referred to in article 36(2)(a), ‘refers to the order and condition

of the goods based on’: ‘[a] reasonable external inspection of the goods as packaged at the time

the shipper delivers them to the carrier or a performing party’$%

and ‘[a]ny additional
inspection that the carrier or a performing party actually performs before issuing the transport

document or electronic transport record’.8%°

Article 41 of Rotterdam Rules proves for the ‘evidentiary effect of the contract particulars’. It
provides for the ‘prima facie evidence of the carrier’s receipt of the goods’,*! as do the Hague-
Visby Rules and Hamburg Rules. The ‘carrier’s proof of the contrary’ is ‘not be admissible’,

if ‘[a] negotiable transport document or a negotiable electronic transport record that is

879 art 36(1)(c).
850 art 36(1)(d).
881 art 36(2)(a).
$52 art 36(2)(b).
853 art 36(2)(c).
884 a1t 36(2)(d).
855 art 36(3)(a).
856 a1t 36(3)(b).
887 art 36(3)(c).
858 a1 36(3)(d).
859 art 36(4)(a).
$90 art 36(4)(b).
891 art 41(a).
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transferred to a third party acting in good faith’.3%2 It is also not ‘not be admissible’ if ‘[a] non-
negotiable transport document that indicates that it must be surrendered in order to obtain

delivery of the goods and is transferred to the consignee acting in good faith’.%%3

Moreover, the ‘carrier’s proof of the contrary’ is not admissible ‘against a consignee’ who acts
in good faith in respect of the ‘contract particulars included in a non-negotiable transport
document or a non-negotiable electronic transport record’.3 This provision is applicable in

the case of ‘[t]he contract particulars are furnished by the carrier’,*>> ‘[t]he number, type and

identifying numbers of the containers, but not the identifying numbers of the container seals’%

and ‘[t]he contract particulars referred to in article 36, paragraph 2°.8%7

However, as Bal explains if ‘the contract particulars contain a qualifying clause that complies
with the requirements of Article 40°, ‘the transport document or electronic transport record
does not constitute prima facie or conclusive evidence to the extent that the description of the
goods is qualified by the clause’.8%® Therefore, according to Bal, ‘the provisions of chapter 8
of the Rotterdam Rules preserve the receipt function of a paper bill of lading in a negotiable

transport document or electronic transport record’.8%

2.2 CMI Rules

Rule 4 of CMI Rules, with the title ‘Form and Content of the Receipt Message’ provides for
the receipt function of electronic bills of lading. When the carrier receives the goods from the
shipper, it must send a ‘notice of the receipt of the goods to the shipper by a message at the

electronic address specified by the shipper’.?”’ The ‘receipt message’ must include specific

2901

information: ‘the name of the shipper ‘the description of the goods’, with any

representations and reservations, in the same tenor as would be required if a paper bill of lading

were issued’,”%? ‘the date and place of the receipt of the goods’,”®* “a reference to the carrier's

92 art 41(b)(i).

93 art 41(b)(i).

94 art 41(c).

895 a1t 41(c)(i).

896 art 41(c)(ii).

897 art 41(c)(ii).

898 Bal (n 604) 189.
899 ibid.

900 1 4(a) of CMI Rules
901 1 4(b)(i).

902 1 4(b)if).

903 1 4(b)(ii).
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terms and conditions of carriage’%

and ‘the Private Key to be used in subsequent
Transmissions’.°*® In return, ‘[t]he shipper must confirm this receipt message to the carrier,
upon which Confirmation the shipper shall be the Holder’.°*® Rule 4(d) of CMI Rules provide
for the principle of functional equivalence in relation to the above-mentioned information. It
states that ‘[t]he information contained in (ii), (iii) and (iv) of paragraph (b) above including
the date and place of shipment if updated in accordance with paragraph (c) of this Rule, shall
have the same force and effect as if the receipt message were contained in a paper bill of lading’.

Rule 11 confirms the principle of functional equivalence in relation to writing in that the

electronic data are equivalent to written data:

The carrier and the shipper and all subsequent parties utilizing these procedures agree that
any national or local law, custom or practice requiring the Contract of Carriage to be
evidenced in writing and signed, is satisfied by the transmitted and confirmed electronic data
residing on computer data storage media displayable in human language on a video screen or
as printed out by a computer. In agreeing to adopt these Rules, the parties shall be taken to

have agreed not to raise the defence that this contract is not in writing.

These provisions for the receipt function of electronic bills of lading under CMI Rules seems
similar to those provisions under the Hague-Visby Rules and Hamburg Rules. Under the
Hague-Visby Rules, ‘the carrier or the Master or agent of the carrier’, after it receives the
goods, is obliged to issue a paper bill of lading to the shipper on the latter’s demand.”®” The
paper bill of lading must include information or a description of the goods, such as he ‘leading
marks’, the ‘number of packages or pieces’, ‘quantity’, ‘weight’, and ‘apparent order and

condition of the goods’.”%

Under Hamburg Rules, the carrier must issue a paper bill of lading ‘on the shipper’s demand’
when taking the goods in its charge.”” As do the Hague-Visby Rules, the Hamburg Rules
require specific information referred to as ‘particulars’ to be included in the bill of lading,*®
but article 15(1) of Hamburg Rules requires more detailed particulars than those required under

the Hague-Visby Rules. Similarly, according to Rule 4 of CMI Rules, the carrier is also obliged

904 1 4(b)(iv).

905 1 4(b)(v).

906 1 4(b).

907 art 3(3) of Hague-Visby Rules.
908 art 3(3) (a), (b) and (c).

0% art 14(1) of Hamburg Rules.
910 ar¢ 15(1).
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upon receiving the goods to issue ‘a notice of the receipt’ and to provide the shipper with the
particulars of the goods to be included in an electronic bill of lading, as discussed earlier. The
notice of the receipt is an electronic bill of lading because it includes the particulars of the

goods and terms and conditions of the carriage contract, as provided in Rule 4(b).

What is different to provisions in previous international instruments is the term ‘Private Key’.
Rule 2(f) of CMI Rules defines the ‘Private Key’ as ‘any technically appropriate form, such as
a combination of numbers and/or letters, which the parties may agree for securing the
authenticity and integrity of a Transmission’. The CMI Rules also provide for the terms
‘Confirmation’ and ‘Holder’.'! The CMI Rules requires the shipper to confirm the ‘receipt
message to the carrier’ and by virtue of this ‘Confirmation’, the shipper becomes a ‘Holder’.!?
The term ‘confirmation’ is defined as ‘a Transmission which advises that the content of a
Transmission appears to be complete and correct, without prejudice to any subsequent
consideration or action that the content may warrant’.?'> The term ‘holder’ is defined as ‘the
party who is entitled to the rights described in article 7(a) by virtue of its possession of a valid
Private Key’.°!* The Private Key, Confirmation and Holder all play a significant role in the

transfer of electronic bills of lading, as will be examined in Chapter Six.
2.3 Bolero

Under the Bolero system, there are two ways to issue a Bolero electronic bill of lading.'> The
first way is to prepare a paper bill of lading and scan and upload it onto the Bolero system.’!®
In this method, the storing and sending of a Bolero bill of lading is electronic, but the drafting
and writing the bill is still the same as for a paper bill of lading. However, it seems that the
‘issuance’ of a Bolero electronic bill of lading using this method is nonetheless electronic
because a Bolero electronic bill of lading is issued and sent to the shipper electronically, not
physically as in the paper bill of lading. Moreover, the carrier and the shipper use their

computers to send and receive the paper bill of lading via EDI and Internet.

911 2(e) and (g) of CMI Rules respectively.
912 1 4 (b).

31 2(e).

914 r 2(g)

15 Interviews (n 15).

16 ibid.
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The second way to issue a Bolero electronic bill of lading is based on the structure data in the
Bolero system and is completely electronic.’!” It differs from the first way in that the writing
and forming the bill are all electronic, and do not use any paper form to issue the bill. An
electronic format bill is available on the Bolero system. The carrier uses their computer and
Internet connection to electronically provide the information to be included in the bill. A Bolero
electronic bill of lading contains the details of the cargo, which is, effectively, a confirmation
from the carrier that they have either shipped on board or received the goods described in the

Bolero bill of lading.”'8

Contents of BBL Text and Identification: Each Carrier agrees that any Message sent by
him as a Bolero Bill of Lading other than a Message intended to operate as a Chartered Bill
of Lading shall, within the BBL Text:

(a) include an acknowledgement by the Carrier of the receipt of goods shipped on board a

vessel or received for shipment by that Carrier.”'

The ‘Chartered Bill of Lading’ referred to in this Rule is defined as follows:

Chartered Bill of Lading: An acknowledgement by a Carrier of the receipt of goods for
carriage on board its ship in respect of which there is a charterparty, other than a bareboat
or demise charter, concurrently in force in respect of the use of the ship either for the same
voyage (voyage charter) or for a period of time (time charter) within which the said carriage

is to take place.”?’

The term ‘Message’ mentioned in Rule 3 has a significant role as it acknowledges the receipt
of the goods by the carrier. It means [aJny communication, notice or other information sent
through the Bolero System as described in the Operating Procedures’.”?! The Bolero Rulebook
defines the Operating Procedures as ‘[t]he document by that title appended to the Rulebook’.%??
Moreover, the term ‘BBL Text’, mentioned in Rule 3.1.(1/a), is defined as ‘[a] Document
which: (a) is sent into the Core Messaging Platform and recorded in the Title Registry as the

documentary component of the Bolero Bill of Lading; and (b) acknowledges the receipt of

917 ibid.

913 ibid

191 3.1(1)(a) of Bolero Rulebook.
920 1 1.1(20).

211 1.1(37).

221 1.1(38).

144



goods by a Carrier for carriage by sea’.”?* The term ‘Document’ referred to in this provision
means A contract, bill, or other unit of substantive, often textual, information sent as a

subdivided part of a Message. Synonyms: Attachment, attached Document’.”2*

Based on the interview with Bolero,”?’ it seems clear that the carrier uses Bolero messages to
describe the goods. In other words, the particulars of the goods included in a Bolero bill of
lading are in a form of electronic messages, specifically those using the second way of creating
a Bolero bill of lading. The Bolero Rulebook provides for the principle of functional
equivalence in respect of Bolero electronic particulars that must have the same legal effect as

those in a paper bill of lading.”?¢

Statements Relating to Goods Received. Without prejudice to the generality of section
2.2.2, any statement a Carrier makes as to the leading marks, number, quantity, weight, or
apparent order and condition of the goods in the BBL Text will be binding on the Carrier to
the same extent and in the same circumstances as if the statement had been contained in a

paper bill of lading.’%’

The Bolero Rulebook defines the term ‘Carrier’ as ‘[a] User which contracts with another User
to carry goods by any means of transport, regardless of whether the Carrier is the owner or
operator of the means of transport used. Synonym: Originator’.°?® The term User means ‘[a]
person who is Enrolled as a User of the Bolero System’.°?° The term ‘Enrolled’ is defined
within the definition of the term ‘Enrol’ in Rule 1.1(29) of Bolero Rulebook, which provides
that ‘Enrol’ means ‘[t]o become a User of the Bolero System through the BAL Service Contract
and Operational Service Contract. ‘Enrolled” means to have become and to remain a User in
accordance with those contracts’.”3? This definition of the carrier is different from those under
other international conventions, namely the Hague-Visby Rules, Hamburg Rules and
Rotterdam Rules, is that the carrier in the Bolero definition (User) does not refer to any person
who enters the contract of carriage with a shipper. Article 1(a) of Hague-Visby Rules defines

the term carrier include ‘the owner or the charterer who enters into a contract of carriage with

923 11.1(6).

9241 1.1(26).

925 Interviews (n 15).

926 r 3.1(3) of Bolero Rulebook.
27 ibid.

928 11.1(17).

929 1 1.1(58).

90 1 1.1.(29).
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a shipper’. Article 1(1) of Hamburg Rules defines the term carrier to include ‘any person by
whom or in whose name a contract of carriage of goods by sea has been concluded with a
shipper’. In article 1(1) of Rotterdam Rules, the carrier is defined to mean ‘a person that enters
into a contract of carriage with a shipper’. The Carrier in Bolero Rulebook may refer to any
Carrier or User who contracts with another user to carry goods. Moreover, another difference
under the Bolero system is that the contract of carriage of goods may be carried out by any
means of transport, not only by sea as is the case for paper bills of lading under the Hague-
Visby Rules and Hamburg Rules. Article 1(1) of Hague-Visby Rules defines the contract of

carriage as:

The ‘Contract of Carriage’ applies only to contracts of carriage covered by a bill of lading
or any similar document of title, in so far as such document relates to the carriage of goods
by sea, including any bill of lading or any similar document as aforesaid issued under or
pursuant to a charter party from the moment at which such bill of lading or similar

document of title regulates the relations between a carrier and a holder of the same.

Article 1(6) of Hamburg Rules defines the contract of carriage as:

The Contract of Carriage by Sea means any contract whereby the carrier undertakes
against payment of freight to carry goods by sea from one port to another; however, a
contract which involves carriage by sea and also carriage by some other means is deemed
to be a contract of carriage by sea for the purposes of this Convention only in so far as it

relates to the carriage by sea.

In this context, the contract of carriage of goods under the Bolero system may be carried out
by sea, land, air or multimodal transportation. This agrees with the definition of the contract
of carriage in Rule 2(a) of CMI Rules which states that the ‘Contract of Carriage means any
agreement to carry goods wholly or partly by sea’. Similarly, multimodal carriage is allowed
under the Rotterdam Rules, where article 1(a) defines the contract of carriage as ‘a contract in
which a carrier, against the payment of freight, undertakes to carry goods from one place to
another. The contract shall provide for carriage by sea and may provide for carriage by other

modes of transport in addition to the sea carriage’.

The carrier, under the Bolero Rulebook, can be the owner or operator of the means of
transport, unlike like the carrier in the case of paper bills of lading where it is deemed to be

the owner or the charterer in accordance with article 1(a) of Hague-Visby Rules. As regards
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the term ‘Shipper’ under Bolero Rulebook defines, it means ‘[a] User which is the original
contracting party with whom a Carrier enters into the contract for the carriage of goods’.%’!
This definition provides that the Carrier enters into the contract of carriage with the shipper,
not with a user as in the definition of ‘Carrier’ discussed earlier. The Bolero Rulebook
definition of the term ‘Shipper’ differs slightly, in terms of details, from the definition of a
‘Shipper’ in the case of paper bills of lading under the Hamburg Rules, but it looks similar in

content. Article 1(3) of Hamburg Rules defines the term ‘Shipper’ as:

The Shipper means any person by whom or in whose- name or on whose behalf a contract
of carriage of goods by sea has been concluded with a carrier, or any person by whom or in
whose name or on whose behalf the goods are actually delivered to the carrier in relation to

the contract of carriage by sea.

However, Bolero definition appears to be in agreement with the Rotterdam Rules definition,
except for Bolero Rulebook reference to the terms ‘User’ and ‘original contracting party’.
Article 1(8) of Rotterdam Rules defines the term ‘Shipper’ to mean ‘a person that enters into
a contract of carriage with a carrier’. The Bolero Rulebook provides the legal basis for the use
of Bolero electronic bills of lading by Bolero system users based on agreement. Moreover, the
Shipper, User or Holder of is entitled to convert the Bolero electronic bill of lading into a

paper bill of lading.**?

2.4 essDOCS

As in the Bolero system, under the essDOCS system there are two ways to issue the electronic
bills of lading.”* The first way is by data entry in a Word or Excel document on the essDOCS
platform.?** This method differs from the first one under the Bolero system in that it uses a
Word or Excel document, which, compared to the Bolero first way, is computer based. The
second way of issuing an essDOCS bill of lading is based on the data available on the essDOCS
system.?®> This way is completely electronic and dependent on the essDOCS platform, which
means that the users of the essDOCS use the essDOCS online platform to create essDOCS bills

of lading.”*® This seems similar to the second way of creating Bolero electronic bills of lading.

%11 1.1.(48).

932 Interviews (n 15).
933 ibid.

934 ibid.

933 ibid.

936 ibid.
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The receipt function of essDOCS bill of lading may be achieved by inserting the descriptions
of and information about the goods in the essDOCS bill of lading via Word or Excel formats
or electronically to the essDOCS platform. Moreover, the Databridge Services and Users
Agreement (DSUA) has a specific provision that an electronic bill of lading will act as a receipt,
essentially like a paper bill of lading.®>” Thus, the essDOCS bill of lading contains the details
of the cargo as a confirmation from the carrier that they have either shipped on board or
received the goods described in the essDOCS bill of lading. The DSUA establishes the legal
basis for the use of essDOCS bills of lading by users or parties to the contract of carriage, as
discussed previously.?>® Moreover, like the Bolero bill of lading, the essDOCS bill of lading

‘can also be converted into a paper BL at any stage of the trade’.%°

2.5 English law

As discussed in the general position of English law in relation to the use of electronic bills of
lading in Chapter Three, the traditional view to the paper bill of lading,’*® and ‘the fundamental
obstacle is the fact that the essence of a paper bill of lading is that it is a signed document’.**!
However, Goldby argues that ‘English courts have never shown any reluctance to recognize
evidence in electronic forms’,**? as in Marlton v Tectronix UK Holdings,** and Hill v
Regem.*** Moreover, under the relevant UK statutes, in terms of what a document means,
section 13 of Civil Evidence Act 1995 states that the term ‘"document" means anything in
which information of any description is recorded, and "copy", in relation to a document, means
anything onto which information recorded in the document has been copied, by whatever
means and whether directly or indirectly’. This position may conflict with the definition of
writing in Schedule 1 of Interpretation Act 1978, which states that term “"Writing" includes
typing, printing, lithography, photography and other modes of representing or reproducing

words in a visible form, and expressions referring to writing are construed accordingly’.

937 ibid.

938 See subsection 2.11 ‘essDOCS’ in Chapter Three.

939 Tan, Starr and Wu (n 31).

940 Goldby (n 461).

%41 Baughen (n 191) 25.

942 ibid.

943 12003] EWHC 383 (Ch). See the discussion in Goldby (n 461).
94411945] 2 KB 329, 333. ibid.
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For some writers, as mentioned in Chapter Three, this definition, according to Baughen, that
this definition of wiring ‘... includes "other modes of representing or reproducing words in a
visible form" — this would not cover an electronic message, which is not, in itself, visible’.?4®
However, this view may not agree with the position under the case law, as in relevant cases
referred to by Goldy earlier. Moreover, other writers do not agree with Baughen’s opinion and
take the view that the Interpretation Act’s definition of writing may include ‘computer storage’
saying that ‘this would appear to include computer storage. Words stored in a computer may
be reproduced on screen or printed on paper. In any case, it is unlikely that a judge would take
a restrictive view of this, although the preceding words are somewhat narrow’.%¢ Moreover, it
seems safe to argue that the Act’s definition may cover electronic contracts, but not electronic
bills of lading because a bill of lading is not itself the contract, but evidencing or containing
the contract of carriage, as will be seen in the next chapter. Furthermore, this discussion deals

with whether electronic bills of lading can perform the receipt function and does not address

the transferability to be performed by electronic bills of lading.

As far as signature is concerned, section 7 of Electronic Communication Act 2000 provides
that an electronic signature is ‘admissible in evidence in relation to any question as to the
authenticity of the communication or data or as to the integrity of the communication or data’.
The electronic signature in this provision means the ‘[e]lectronic signatures and related
certificates’ in the ‘legal proceedings’ in respect of ‘an electronic signature incorporated into
or logically associated with a particular electronic communication or particular electronic
data’®*” and ‘the certification by any person of such a signature’.**® The Act also provides that
‘... an electronic signature is so much of anything in electronic form as (a) is incorporated into
or otherwise logically associated with any electronic communication or electronic data; and
[F1(b)purports to be used by the individual creating it to sign.]’.**> The Act further provides
that:

For the purposes of this section an electronic signature incorporated into or associated with

a particular electronic communication or particular electronic data is certified by any person

945 Baughen (n 191) 25

%46 Samson Masalu and Peter Paschal, ‘Electronic Contract: When Is a Contract Actually Concluded or Not?’
(2016) 5(2) International Journal of Humanities and Social Science Invention 57-64.

947 s 7(1)(a) of Electronic Communication Act 2000.

98 5 7(1)(b).

94957(2). °F 1. 7(2)(b) substituted (22.7.2016) by The Electronic Identification and Trust Services for Electronic
Transactions Regulations 2016 (s. 1.2016), reg. 1, Sch. 3 para. 1(2)’ according to: legislation.gov.uk, ‘Electronic
Communication Act 2000’ <https://www.legislation.gov.uk/ukpga/2000/7/part/II> accessed 10 December 2020
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if that person (whether before or after the making of the communication) has made a
statement confirming that—

(a)the signature,

(b)a means of producing, communicating or verifying the signature, or

(c)a procedure applied to the signature,

is (either alone or in combination with other factors) a valid means of [F2 signing].?*°

Beale and Griffiths discuss that ‘[a] number of cases have approved different forms of signature
by stamping, by printing, typewriting and in other forms not applied in any "personalised"
way’.*! Beale and Griffiths refer to certain cases where the English courts admitted these types
of signatures.”? As regards the signature by stamping, Beale and Griffiths refer to the cases of
Ex p. Dryden,>® Goodman v. J. Eban Ltd,”>* and British Estate Investment Soc. Ltd v. Jackson
(HM Inspector of Taxes).>> In regard to the signature by printing, Beale and Griffiths refer to
the case of Brydges (Town Clerk of Cheltenham) v. Dix.*>¢ As far as the signature by typewriting
is concerned, Beale and Griffiths refer to the case of Newborne v. Sensolid (Great Britain)
Ltd*7 In these cases, ‘the courts have focused on whether the method of signature used
fulfilled the function of a signature rather than whether the form of signature used was one that
was commonly recognized’.”>® Beale and Griffiths argue that ‘[t]he principal function of a

signature is to demonstrate that the "signatory" had an authentication intention’.>

3 Conclusion

This chapter reaches that the Rotterdam Rules provide a legal framework that helps electronic
bills of lading (electronic transport records) to perform the receipt function. However, the Rules
are not in force yet. Similarly, the chapter finds that the CMI Uniform Rules for Electronic
Bills of Lading provide for the receipt function of electronic bills of lading. The CMI Rules are

a significant step towards the evolution of electronic bills of lading. In practice, a Bolero bill

9305 7(3). ‘F 2 Word in s. 7(3) substituted (22.7.2016) by The Electronic Identification and Trust Services for
Electronic Transactions Regulations 2016 (s. 1.2016), reg. 1, Sch. 3 para. 1(3)’. ibid.

31 Hugh Beale and Lowri Griffiths, ‘Electronic Commerce: Formal Requirements in Commercial Transitions’
(2002) 4 Lloyd’s Maritime and Commercial Law Quarterly 467-484.

%32 ibid.

3 [1893] 14 N.S.W.R. 77.

934 11954] 1 Q.B. 550.

935 [1956] T.R. 397.

9561189117 T.L.R. 215.

%711954] 1 Q.B. 45.

958 Beale and Griffiths (n 951).

9% ibid.
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of lading can be a functional equivalent to a paper bill of lading in the performance of the
receipt function. The Bolero Rulebook presents the legal basis for the use of Bolero electronic
bills of lading by users or parties based on agreement. An essDOCS bill of lading also can
perform the receipt function of the paper bill of lading. The essDOCS DSUA also presents the
legal basis for the use of essDOCS bills of lading by users based on agreement. Under English
law, the electronic bills of lading may perform the receipt function as equivalents to paper bills
of lading because the English courts accept the electronic evidence. Moreover, there is no clear
provision for contesting the evidentiary value of electronic means under relevant UK statutes.
It is, therefore, possible to conclude that electronic bills of lading can perform the receipt

function as equivalents to paper bills of lading under the international and English laws.
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Chapter Five: Can the Electronic Bill of Lading Function as Evidencing or Containing
the Contract of Carriage of Goods by Sea?

1 Introduction

Chapter Five works as the second test to examine whether an electronic bill of lading can
perform the second function of the paper bill of lading as evidencing or containing the contract
of carriage under relevant international convention, model laws and contract forms. Based on
the international approach of the thesis, Chapter Five starts by testing how electronic transport
records could be deemed to evidence or contain the contract of carriage under the Rotterdam
Rules. The chapter then moves on to examine how electronic bills of lading could be used to
evidence or contain the contract of carriage under the CMI Rules. Later, it studies how the
contract forms, Bolero Rulebook and essDOCS DSUA provide for the second function
performed by Bolero and essDOCS bills of lading. As regards the English law approach of the
thesis, Chapter Five examines the position of English law in relation to the applicability of the
second function performed by electronic bills of lading under the present case law and statutes.
At the end of the discussion, the chapter presents the conclusion to the question of whether
electronic bills of lading can function as evidencing or containing the contract of carriage under

the international and English laws.

2 International approach

This approach involves the study of the position of relevant international convention, model
laws and contract forms in relation to electronic bills of lading as evidencing or containing the

contract of carriage.

2.1 Rotterdam Rules

The Rotterdam Rules define the ‘contract of carriage’ as ‘a contract in which a carrier, against
the payment of freight, undertakes to carry goods from one place to another. The contract shall

provide for carriage by sea and may provide for carriage by other modes of transport in addition

to the sea carriage’.*%°

Diamond discusses that this definition ‘employs the notion of different "modes of transport", a

concept familiar from the UN Convention on Multimodal Transport and its predecessors’.¢!

%0 art 1(1) of Rotterdam Rules.
%1 Diamond (n 606).
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Diamond notes ‘[a] feature of the definition which distinguishes it from the definition of
"international multimodal transport" in the Multimodal Convention is that one of the modes
must be carriage by sea’.”? Article 1(1) of United Nations Convention on International
Multimodal Transport of Goods of 1980 requires at least two different modes of transport that

may include sea transport:

International multimodal transport means the carriage of goods by at least two different
modes of transport on the basis of a multimodal transport contract from a place in a country
at which the goods are taken in charge by the multimodal transport operator to a place
designated for delivery situated in a different country. The operations of pick-up and
delivery of goods carried out in the performance of a unimodal transport contract, as

defined in such contract, shall not be considered as international multimodal transport.

The Rotterdam Rules’ definition of the contract of carriage in article 1(1) is also different from
the definition under the Hague-Visby Rules in article 1(b) because, according to Goldby, the
latter provides ‘only a partial definition of the term "contract of carriage" linking it with the
bill of lading’,°® as discussed previously.”®* The Rotterdam Rules’ definition of the contract
of carriage may seem closer to that definition under the Hamburg Rules,’® rather than that
under the Hague-Visby Rules.”®® Yet, ‘the Rotterdam Rules are wider in scope and can also
govern the part of the transport that is not sea carriage’.”®” One may deduce from this argument
that the Rotterdam Rules try to bridge the gaps in the current legal framework that includes the
Hague-Visby Rules and the Hamburg Rules. The legal framework formed by these conventions
or Rules, the Hague-Visby Rules and the Hamburg Rules, is expressly referred to in the
preamble of the Rotterdam Rules:

Recognizing the significant contribution of the International Convention for the Unification
of Certain Rules of Law relating to Bills of Lading, signed in Brussels on 25 August 1924,
and its Protocols, and of the United Nations Convention on the Carriage of Goods by Sea,
signed in Hamburg on 31 March 1978, to the harmonization of the law governing the carriage

of goods by sea.

962 ibid.

963 Goldby (n 48) 316.

964 See subsection 5.2.1 ‘Hague-Visby Rules’ in Chapter Two.
965 See subsection 5.2.2 ‘Hamburg Rules’ in Chapter Two.

96 Goldby (n 48) 316.

%7 ibid.
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The deduction that the Rotterdam Rules try to bridge the gaps in the current legal framework
is confirmed because the Rotterdam Rules seek to adapt the new transport practices, such as
door-to-door transportation, and new technologies currently in use in international transport,
such as containerization and electronic transport documents, as set out in Resolution No.
63/122 adopted by the General Assembly of the United Nations on the Convention on Contracts
for the International Carriage of Goods Wholly or Partly by Sea:

Concerned that the current legal regime governing the international carriage of goods by sea
lacks uniformity and fails to adequately take into account modern transport practices,
including containerization, door-to-door transport contracts and the use of electronic

transport documents.

The Rotterdam Rules also recognize the need for a new international instrument to adapt the
different modes of transport, as noted in the preamble of the Rotterdam Rules in that ‘[n]oting
that shippers and carriers do not have the benefit of a binding universal regime to support the

operation of contracts of maritime carriage involving other modes of transport’.

Article 1(18) of Rotterdam Rules provides that electronic transport records function as receipts
for the goods and as evidencing or containing the contract of carriage, as the Rotterdam Rules
do for the paper transport document in article 1(14). Article 1(18) provides for the two functions

within the definition of the electronic transport record:

‘Electronic transport record’ means information in one or more messages issued by
electronic communication under a contract of carriage by a carrier, including information
logically associated with the electronic transport record by attachments or otherwise linked
to the electronic transport record contemporaneously with or subsequent to its issue by the
carrier, so as to become part of the electronic transport record, that:

(a) Evidences the carrier’s or a performing party’s receipt of goods under a contract of
carriage; and

(b) Evidences or contains a contract of carriage.

The definition uses the term ‘information’, but the Rotterdam Rules do not define it. However,
the Rotterdam Rules call the information relating to a contract of carriage or to the goods as
‘contract particulars’ that include ‘any information relating to the contract of carriage or to the

goods (including terms, notations, signatures and endorsements) that is in a transport document
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or an electronic transport record’.”®® Therefore, it might be safe to reach that the terms
‘information’ and ‘contract particulars’ have the same meaning under the Rotterdam Rules.
Since the information or contract particulars are processed electronically, they are referred to

3

as ‘data’ according to Gaskell who refers to an electronic transport record as ‘... merely a
collection of data, associated electronically ... . The Rotterdam Rules define the term
‘electronic communication’, by which the information (or contract particulars) or messages are
issued, to mean ‘information generated, sent, received or stored by electronic, optical, digital
or similar means with the result that the information communicated is accessible so as to be
usable for subsequent reference’.’ It seems safe to argue that the accessibility requirement
required under this defunction is intended to maintain a functional equivalence between

information processed electronically and that in writing.

The notices, confirmation, consent, agreement, declaration and other communications
referred to in articles 19, paragraph 2; 23, paragraphs 1 to 4; 36, subparagraphs 1(b), (c) and
(d); 40, subparagraph 4(b); 44; 48, paragraph 3; 51, subparagraph 1(b); 59, paragraph 1; 63;
66; 67, paragraph 2; 75, paragraph 4; and 80, paragraphs 2 and 5, shall be in writing.
Electronic communications may be used for these purposes, provided that the use of such
means is with the consent of the person by which it is communicated and of the person to

which it is communicated.

The electronic information can be used in an electronic transport record but ‘with the consent

of the carrier and the shipper’:

Subject to the requirements set out in this Convention:

(a) Anything that is to be in or on a transport document under this Convention may be
recorded in an electronic transport record, provided the issuance and subsequent use of an
electronic transport record is with the consent of the carrier and the shipper; and

(b) The issuance, exclusive control, or transfer of an electronic transport record has the same

effect as the issuance, possession, or transfer of a transport document.””!

A transport document or electronic transport record is issued upon delivery of the goods for

carriage in accordance with article 35 of Rotterdam Rules.”’?> Article 36 provides for

968 art 1(23) of Rotterdam Rules.

%9 Gaskell (n 608).

970 art 1(17) of Rotterdam Rules.

7 art 8 of Rotterdam Rules.

972 See subsection 2.1 ‘Rotterdam Rules’ in Chapter Four.

155



particulars, whether those covering the goods and serving as receipt for the goods or those
covering the carriage and serving as evidencing or containing the contract of carriage, as

discussed in Chapter Four.””?
2.2 CMI Rules

In Rule 2(a) CMI Rules define the ‘contract of carriage’ in a similar way to the Rotterdam
Rules and Hamburg Rules ‘any agreement to carry goods wholly or partly by sea’. In general,
this definition covers in its scope of application other modes of transportation, in addition to
sea transport, as do the Rotterdam Rules. Rule 4(a) of the CMI Rules obliges the carrier upon
receiving the goods to send the shipper ‘a message at the electronic address specified by the shipper’.
This message is electronic since it is sent at the electronic address of the shipper. Rule 4(b)
refers to this message as ‘receipt message’ that must include specific information. °4 Although
the CMI Rules do not define the ‘receipt message’, it seems safe to deduce that this receipt
message is an electronic bill of lading because it includes the particulars of the goods and the
terms and conditions of the contract of carriage according to Rule 4(b). The wording of Rule
4(b) is: ‘[t]his receipt message shall include ...’. It leads that this receipt message performs the
first function of the electronic bill of ladling as a receipt for the goods and the second function
as evidencing or containing the contract of carriage. This deduction is also based on the
principle of functional equivalence, which is referred to in Rule 4(d) providing that the
information included in receipt message have the same legal force and effect as if included in
‘a paper bill of lading’. It states that ‘[t]he information contained in (ii), (iii) and (iv) of
paragraph (b) above including the date and place of shipment if updated in accordance with
paragraph (c) of this Rule, shall have the same force and effect as if the receipt message were
contained in a paper bill of lading’. Rule 11 also provides for the principle of functional

equivalence:

The carrier and the shipper and all subsequent parties utilizing these procedures agree that
any national or local law, custom or practice requiring the Contract of Carriage to be
evidenced in writing and signed, is satisfied by the transmitted and confirmed electronic data
residing on computer data storage media displayable in human language on a video screen
or as printed out by a computer. In agreeing to adopt these Rules, the parties shall be taken

to have agreed not to raise the defence that this contract is not in writing.

973 ibid.
974 See subsection 2.2 ‘CMI Rules’ in Chapter Four.
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Moreover, Rule 4(b)(ii) provides for the principle of functional equivalence and that the
‘message’ is equal to the bill of lading in that ‘the description of the goods, with any
representations and reservations, in the same tenor as would be required if a paper bill of lading
were issued’. Rule 5 sets down the terms and conditions of a contract of carriage, which can be
included in the message, which is the electronic bill of lading itself. Rule 5(a) provides for the
terms and conditions to be part of the contract of carriage stating that ‘[i]t is agreed and
understood that whenever the carrier makes a reference to its terms and conditions of carriage,
these terms and conditions shall form part of the Contract of Carriage’. Rule 5(b) requires that
those terms and conditions be available to the parties to the contract of carriage stating that
‘[sJuch terms and conditions must be readily available to the parties to the Contract of

Carriage’.

The availability of terms and conditions of the contract of carriage may refer to the electronic
storage of data or messages as needed by the parties to the contract of carriage. Rule 2(i) defines
the term ‘electronic storage’ to mean ‘any temporary, intermediate or permanent storage of
electronic data including the primary and the back-up storage of such data’. The use of the term
‘data’ instead of the word ‘information’ or ‘particulars’, as used in the relevant international
conventions or rules, can be observed. It seems safe to argue that the use of the term ‘data’ may
reflect the nature of electronic communications in general or, specifically, the use of the EDI,
where the term ‘data’ is usually used in comparison with the use of the term ‘information’ or
‘particulars’ in paper communications. However, the CMI Rules do not define the term ‘data’,
but instead define other relevant terms, such as ‘EDI’, ‘transmissions’, ‘private key’ and
‘electronic monitoring system’. Rule 5(c) of CMI Rules provides that in the case of conflict or
inconsistency between the terms and conditions of the carriage contract and the CMI Rules,

the latter will prevail.

2.3 Bolero

The carrier attaches its terms and conditions of the contract of carriage to a Bolero bill of lading
in one of two ways: the first way is via a paper document, as used in a paper bill of lading,
which is scanned and uploaded into the Bolero system; and the second way is to insert these

terms and conditions electronically via the Bolero platform, as referred to in the previous
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chapters.””® The carrier’s terms and conditions are part of the contract.”’® And Bolero bills of
lading include the same terms of a contract of carriage as do paper bills of lading, °7 as
expressly set out in the Bolero Rulebook in Rule 3.1(1) that the message sent by the carrier as

a Bolero bill of lading contains or evidences the terms of the contract of carriage:

Contents of BBL Text and Identification. Each Carrier agrees that any Message sent by
him as a Bolero Bill of Lading other than a Message intended to operate as a Chartered Bill
of Lading shall, within the BBL Text:

(a) include an acknowledgement by the Carrier of the receipt of goods shipped on board a
vessel or received for shipment by that Carrier; and

(b) contain or evidence the terms of the contract of carriage.

Rule 3.1(1) differentiates between the message that the carrier sends as a Bolero bill of lading
and that sent by the carrier as a chartered bill of lading. The first will contain or evidence the
contract of carriage, as stated in Rule 3.1(1)(b), while the chartered bill of lading will not. It
seems safe to say that the chartered bill of lading performs only the first function of the bill of
lading as a receipt for the goods. It is an acknowledgement by the carrier of the receipt of goods
shipped on board a vessel or received for shipment by that carrier, as stated in Rule 3.1(2) of
the Bolero Rulebook:

Chartered Bills of Lading. Where a Carrier creates a Bolero Bill of Lading intended to
operate as a Chartered Bill of Lading and Designates the Head Charterer as Shipper and
Holder, the BBL Text need not contain or evidence the terms of the contract of carriage
between the Carrier and Head Charterer. The BBL Text shall, however, include an
acknowledgement by the Carrier of the receipt of goods shipped on board a vessel or

received for shipment by that Carrier.

The same point is made in Rule 1.1(20) of the Bolero Rulebook:

Chartered Bill of Lading: An acknowledgement by a Carrier of the receipt of goods for
carriage on board its ship in respect of which there is a charterparty, other than a bareboat or
demise charter, concurrently in force in respect of the use of the ship either for the same voyage
(voyage charter) or for a period of time (time charter) within which the said carriage is to take

place.

975 Interviews (n 15).
976 ibid.
977 ibid.
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The terms ‘Message’, ‘BBL Text’ and the ‘Title Registry’ seem to play a basic role in the
issuance and transfer of Bolero bill of lading. To differentiate between the terms ‘Message’
and ‘BBL Text’, Rule 1.1(37) of the Bolero Rulebook defines the term ‘Message’ to include
[a]ny communication, notice or other information sent through the Bolero System as described

in the Operating Procedures’. As regards the term ‘BBL Text’, Rule 1.1(6) states:

BBL Text: A Document which:
(a) is sent into the Core Messaging Platform and recorded in the Title Registry as the
documentary component of the Bolero Bill of Lading; and

(b) acknowledges the receipt of goods by a Carrier for carriage by sea.

The ‘Title Registry’ plays a crucial role in the performance of the third function of bills of
lading as a document of title in the Bolero system, as made clear in the definition of the term

‘Title Registry’ in Rule 1.1(53):

Title Registry: An application operated by Bolero International and providing:

(a) the means to execute the functions relating to Holdership and transfer of Bolero Bill of
Lading;

(b) a record of the status of current Bolero Bills of Lading; and

(c) an audit trail of dealings with such Bolero Bills of Lading.

For its role in the transfer of Bolero bill of lading, the Title Registry will be examined in more

details in the next chapter that deals with the document of title function.

2.4 essDOCS

The ‘Transport Document’ issued via the essDOCS system contains or evidences the contract
of carriage, as expressly stated in the definition of ‘Transport Document’ in the DSUA which
states that the “"Transport Document" means a document issued by or on behalf of a Carrier
which contains or evidences a Contract of Carriage and which constitutes a receipt for goods
loaded or received for shipment pursuant to that Contract of Carriage’.”’® As regards the
‘Electronic Record’, the DSUA defines it as ‘an electronic Transport Document issued via the

ESS Databridge. An Electronic Record is a type of eDoc and can be Negotiable or Non-

978 See the discussion in Russell Harling, ‘eB/Is — the Legal Perspective Legal Mechanisms of the ESS Databridge
Services and Users Agreement (2011)’ London Shipping Law Centre — Maritime Business Forum, PART C.
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Negotiable’.’”” The Electronic Record may refer to an electronic bill of lading or an essDOCS
bill of lading. This may accord with the Rotterdam Rules that use the term ‘transport document’
(and ‘electronic transport record’, ‘negotiable’ and ‘non-negotiable’) instead of the term ‘bill
of lading’. The Electronic Record and its negotiable and non-negotiable features will be
examined in more details in the next chapter when dealing with electronic bills of lading as
documents of title in the essDOCS system. Rule 8.3.1(a) of DSUA refers to the second function
performed by the essDOCS bill of lading through the wording ‘contained in or evidenced by’
within the provision for the novation of the contact of carriage by virtue of transferring the
essDOCS bill of lading:

The new Holder shall acquire by way of novation all rights of suit on the terms of the Contract
of Carriage contained in or evidenced by the Electronic Record or, in the case of an Electronic
Record Issued to a Head Charterer as Shipper, on the terms of the Contract of Carriage which
would have been contained in or evidenced by the said electronic Record had the Shipper not

been a Head Charterer.”®°

Rule 8.3.1(b) of DSUA also refers to the second function performed by the essDOCS bill of

lading in the same wording ‘contained in or evidenced by’:

In the case of a Negotiable Electronic Record, all rights under the Contract of Carriage
contained in or evidenced by the Electronic Record derived (i) from a User being the Shipper
under that Contract of Carriage; and (ii) from the previous operation of this T&C 8.3.1, shall

be extinguished.’®!
Similarly, Rule 8.3.1(c) of DSUA states:

For the avoidance of doubt, in the case of a Non-Negotiable Electronic Record, subject to the
terms of the contract contained in or evidenced by such electronic Record, the rights of the
Shipper derived from being a party to the Electronic Record shall not be extinguished by

Transfer.”®?

DSUA also refers to the evidentiary function when it deals with the rights under an Electronic

Record, specifically in Rules 8.5.1(b) that ‘makes a claim under the Contract of Carriage

79 ibid.
%80 ibid.
81 ibid.
82 ibid.
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contained in or evidenced by the Electronic Record against the Carrier in respect of any of
those goods’.?®3 Likewise, Rules 8.5.1(c) refers to the second function through the same

wording ‘contained in or evidenced by’:

is a person who, at a time before becoming the Holder of that Electronic Record, took or
demanded delivery from the Carrier of any of those goods, the new Holder shall thereupon
be deemed to consent to become, and by novation shall become, subject to the same liabilities
under the Contract of Carriage contained in or evidenced by the Electronic Record as if such

new Holder had been an original party to that Contract of Carriage.’®*
Moreover, Rule 8.5.3 of DSUA use the wording ‘contained in or evidenced by’:

The acquisition of liabilities under a Contract of Carriage contained in or evidenced by an
Electronic Record pursuant to this T&C 8.5 shall be without prejudice to the liabilities under
that Contract of Carriage of any User who was an original party to such Contract of

Carriage.”®

In the essDOCS system, as in the case of the receipt function, the parties to a contract of
carriage insert their information about the terms of the contract of carriage to be evidenced or
contained in the essDOCS bill of lading in one of two ways.’3® The first is by data entry via a
Word or Excel document on the essDOCS platform, while the second way is completely

electronic, based on the data available on the essDOCS system.®®’

2.5 English law

The position of English law in relation to the second function performed by paper bills of lading
seems clearer than that in the case of electronic bills of lading. The case law has recognized the
second function performed by paper bills of lading as evidencing or containing the contract of
carriage in a number of cases, for example, The Zoe,*®® Crooks,”®® Pyrene Co. Ltd’*°, The

Ardennes,”" and Leduc.®* Moreover, the statutory law also has recognized the second function

983 ibid.
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986 Interviews (n 15).

987 ibid.

98 The Zoe (n 284). Set subsection 5.2.3 ‘English law’ in Chapter Two.
99 Crooks (n 286). ibid.

90 Pyrene Co. Ltd (n 289). ibid.

91 The Ardennes (n 292). ibid.

92 Leduc (n 297). ibid.
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of paper bills of lading in subsection 2(1) of COGSA 1992 that ‘the contract of carriage
between the transferee of a bill of lading and the carrier will almost always be governed by the
bill of lading’s terms’.*>> Yet, one may notice a lack of an express statutory provision in terms
of using electronic bills of lading, especially as documents of title,”**. The Secretary of State
has not yet issued the regulations under subsection 1(5) of COGSA 1992, that may extend the
application of COGSA 1992 ‘to cases where "a telecommunication system or any other
information technology" is used for effecting transactions involving bills of lading’,’>> as

discussed previously.?*

However, further to the cases discussed in Chapter Four on the receipt function in respect of
English courts’ acceptance of ‘evidence in electronic forms’ in Marlton®®” and Hill,**® UK
statutes and judges, according to Faber, ‘do recognize other means conveying information than
written documents’,**® as in Derby & Co. v Weldon,'°*° where Vinelott J. held ‘that the database
of a computer’s on-line system or which is recorded in the backup files is a document for the

purposes of the High Court rules governing discovery of documents’.!%! Faber argues:

It seems that the need for a VDU'*? or printer to render an electronic message legible would
not, of itself, prevent the message from being held to be a document, as in Grant v
Southwestern & County Properties Ltd."*® Walton, J. held that "the mere interposition of
necessity of an instrument for deciphering the information cannot make any difference in

principle". !4

Walton, J., according to Faber, ‘was considering whether a tape recording could be a
document’.!%% Beale and Griffiths also argue that ‘[t]here appears to be consensus that

information stored in an electronic form (whatever that form) is a "document" and would

993 Goldby (n 48) 318.

9% Faber (n 450).

995 Aikens, Lord and Bools (n 40) 44-50. See also Baughen (n 191) 25.

9% See section 4 ‘English law approach: a general view on the position of English law in relation to the use of
electronic bills of lading” in Chapter Three.

97 Marlton (n 943). See section 2.5 ‘English law’ in Chapter Four. Goldby (n 461).

9% Hill (n 944). ibid.

9% Faber (n 450).

1000719917 1 WLR 653.

1001 ibid. See the discussion in Faber (n 450).

1002 DU is an abbreviation for visual display unit: a piece of equipment with a screen on which information from
a computer is displayed, Cambridge Dictionary <https:/dictionary.cambridge.org/dictionary/english/vdu>
accessed 8 June 2019.

1003 11975] Ch 185.

1004 Faber (n 450).
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(except where the context otherwise dictates) satisfy a statutory requirement for a
document’,'%% as in Victor Chandler International v Customs and Excise Commissioners,'%07
where the Court of Appeal ‘held that a computer system and an electronic database were

documents for the purposes of the Betting and Gaming Act 1981°.1008

As regards UK statutes, it may be possible to find that section 13 of Civil Evidence Act 1995
seems to reflect a sort of wide scoping in the definition of the term ‘document’ since it states
that ‘"document" means anything in which information of any description is recorded, and
"copy", in relation to a document, means anything onto which information recorded in the
document has been copied, by whatever means and whether directly or indirectly’. Gaskell
comments on the mechanism used in the issue of essDOCS bills of lading as ‘[o]ne of the key
features that electronic documentation allows is the ability for documents to be reviewed, so
that amendments can be made or mistakes corrected’.!”® Moreover, Section 7 of Electronic
Communication Act 2000 states that an electronic signature is ‘admissible in evidence in
relation to any question as to the authenticity of the communication or data or as to the integrity
of the communication or data’.'°!® Furthermore, as mentioned previously, English courts
admitted different types of signatures, as in Ex p. Dryden,'”'! Goodman,'°'? British Estate

Investment Soc. Ltd,'°'® Brydges,""** and Newborne.'1>

3 Conclusion

This chapter reaches that the Rotterdam Rules provide a legal framework that may help
electronic bills of lading (electronic transport records) to evidence or contain the contract of
carriage. It also reaches that the CMI Rules provide for the second function of electronic bills
of lading as evidencing or containing the contract of carriage. It shows how electronic bills of
lading perform the receipt function in practice, under the contract forms of Bolero, essDCOS.

Bolero bill of lading can evidence or contain the contract of carriage as functional equivalents

1006 See Beale and Griffiths (n 951).

1907 2000] 1 WLR 1296.

1008 jbid. See the discussion in Beale and Griffiths (n 951).
1009 Gaskell (n 608).

1010 See the discussion in Aikens, Lord and Bools (n 41) 36.
1010 Ex p. Dryden (n 953).

1012 Goodman (n 954).

1013 British Estate Investment Soc. Ltd (n 955).

1014 Brydges (n 956).

1015 Newborne (n 957). Section 2.5 ‘English law’ in Chapter Four. See the discussion in Beale and Griffiths (n
951).
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to paper bills of lading, given the legal framework of Rulebook. Similarly, essDCOS bills of
lading can also evidence or contain the contract of carriage given its legal framework of DSUA.
As regards the English law, the thesis finds that electronic bills of lading may perform the
second function of paper bills of lading to evidence or contain the contract of carriage. This
finding is based on two grounds: first, the decisions of cases where electronic evidence was
accepted by English courts and second, the absence of a clear provision questioning the validity

of that electronic evidence under relevant UK statutes.
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Chapter Six: Can the Electronic Bill of Lading Function as a Document of Title?

1 Introduction

This chapter studies the challenging question of the thesis. It examines whether an electronic
bill of lading can function as a document of title. In other words, it discusses whether an
electronic bill of lading can be transferred as a functional equivalent to the paper bill of lading.
The challenge stems from the fact that electronic bills of lading have no concrete or physical
existence as do the paper bills of lading. This chapter deals with solutions to cope with the
transferability question of electronic bills of lading as provided under the relevant international
convention, model laws, contract forms and English law. Following the international approach
of the thesis, this chapter starts with the discussion of the Rotterdam Rules in relation to
electronic bills of lading (negotiable electronic transport records), as documents of title. It
discusses the position of MLETR in relation to the electronic bill of lading’s function as a
document of title. It tackles MLETR in this chapter because MLETR specifically deals with
the transferability issue of electronic transport records. It also examines how the CMI Rules
provide for this issue. Moreover, it discusses the solutions to the issue provided by the contract
forms of Bolero Rulebook and essDOCS DSUA. Following the English law approach of the
thesis, this chapter examines the transferability issue electronic bills of lading under present
English law. Later, it concludes with an answer to the major question of the thesis, that is

whether electronic bills of lading function as documents of title.

2 International approach

This approach involves the study of relevant international convention, model laws and contract

forms.
2.1 Rotterdam Rules

Gaskell argues that ‘[o]ne of the drivers for the Rotterdam Rules was the work of UNCITRAL,
dating back to 1984, in drafting the Model Law on Electronic Commerce 1996 (as amended in
1998)’, (MLEC).!%'¢ The principle of functional equivalence adopted in MLEC ‘has been
generally carried through to the Rotterdam Rules’.!°!'” Thomas argues that ‘[f]rom the outset,

there was consensus that the instrument’ (the Rotterdam Rules):

1016 Gaskell (n 608).
1017 jbid,
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-- must facilitate and be compatible with e-commerce;
-- be simple;
-- be medium and technology neutral; and
-- have regard to:
-- CMI Rules on Electronic Bs/L, 1990;
-- UNCITRAL Model Law on Electronic Commerce, 1996;
-- UNCITRAL Model Law on Electronic Signatures, 2001.1°'8

Bal comments that ‘the Rotterdam Rules codifies the contractual relations between the parties
to a contract of carriage regardless of the type of document issued or even if no document has
been issued’.'"!? As regards electronic bills of lading as documents of title, one may need first
to discuss the existence of the principle of functional equivalence under the Rotterdam Rules
because this principle equalizes the legal validity and enforceability of electronic and paper
documents. Article 8 of Rotterdam Rules provides for the principle of functional

equivalence,'° as follows:

Subject to the requirements set out in this Convention:

(a) Anything that is to be in or on a transport document under this Convention may be recorded
in an electronic transport record, provided the issuance and subsequent use of an electronic
transport record is with the consent of the carrier and the shipper; and

(b) The issuance, exclusive control, or transfer of an electronic transport record has the same

effect as the issuance, possession, or transfer of a transport document.

Sturley et al. note that the ‘condition’ stated in article 8(a) ‘repeats the same requirement
announced in article 3 for the use of electronic communication generally. Both parties involved
must be willing and able to use electronic techniques in their business relations’.!?! Article
8(b) adopts the principle of functional equivalence or ‘the general principle of the functional
equalisation between the use of traditional paper transport documents and the use of the new

s n

electronic transport records’.'??? Sturley et al. refer to the ‘phrase’ ‘"exclusive control ... of an
electronic transport record" as the ‘essential aspect’ of article 8(b) or such equalisation.!???

Sturley et al. argue that ‘[aJthough it - the exclusive control - is left undefined, it equalises it

1018 Thomas (n 20) Chapter 14.

1019 Bal (n 604) 188.

1020 Sturley, Fujita and Ziel (n 80) 49 and Thomas (n 20) Chapter 14.
1021 Sturley, Fujita and Ziel (n 80) 54.

1022 ibid.

1023 ibid.
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with "possession of ... a transport document"*.192% In Diamond’s view, article 8 provides for

‘two broad principles’:!9%

The first, contained in paragraph (a), is that the issue and subsequent use of an electronic
transport record must have the consent of the shipper. Normally the consent of the shipper
will not be express but will be inferred from its use without protest of an electronic
transport system set up by the carrier. Should the shipper subsequently wish to withdraw
its consent, it may be able to download the record itself and use it as transport document
or it may require the carrier to replace the electronic record with a paper one. The carrier
would be in breach if it failed to comply.

The second principle, contained in paragraph (b), is that of the *‘functional equivalence’’

of electronic and paper documents. The concept was a feature of the Model Law.'%%¢

The principle of functional equivalence may be also found in article 3, which ‘establishes the

equalisation of written and electronic communication for legal purposes’.!%?’

The notices, confirmation, consent, agreement, declaration and other communications referred
to in articles 19, paragraph 2; 23, paragraphs 1 to 4; 36, subparagraphs 1(b), (c) and (d); 40,
subparagraph 4(b); 44; 48, paragraph 3; 51, subparagraph 1(b); 59, paragraph 1; 63; 66; 67,
paragraph 2; 75, paragraph 4; and 80, paragraphs 2 and 5, shall be in writing. Electronic
communications may be used for these purposes, provided that the use of such means is with
the consent of the person by which it is communicated and of the person to which it is

communicated.'08

Article 1(17) defines electronic communication as ‘information generated, sent, received or
stored by electronic, optical, digital or similar means with the result that the information
communicated is accessible so as to be usable for subsequent reference’. It seems possible to
infer that the Rotterdam Rules, in article 1(17), require another condition to use electronic
alternatives, besides the consent of the parties involved, which is the access to information
‘generated, sent, received or stored’ by electronic communication. This condition or
requirement may intend to maintain the principle of functional equivalence between the
information ‘generated, sent, received or stored’ electronically and information in writing. The

principle of functional equivalence can be observed in article 1(23) which equalizes the legal

1024 ibid.

1025 Diamond (n 606).

1026 jbid.

1027 Sturley, Fujita and Ziel (n 80) 52.
1028 art 3 of Rotterdam Rules.
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value of the contract particulars in both a transport document and an electronic transport record
since it states that the *"Contract particulars’ means any information relating to the contract of
carriage or to the goods (including terms, notations, signatures and endorsements) that is in a
transport document or an electronic transport record.” The definition of ‘electronic transport
record’ provided in the Rotterdam Rules also adopts the principle of functional equivalence in

terms of the first two functions performed by the electronic transport record:

‘Electronic transport record' means information in one or more messages issued by electronic
communication under a contract of carriage by a carrier, including information logically
associated with the electronic transport record by attachments or otherwise linked to the
electronic transport record contemporaneously with or subsequent to its issue by the carrier,
so0 as to become part of the electronic transport record, that:

(a) Evidences the carrier’s or a performing party’s receipt of goods under a contract of
carriage; and

(b) Evidences or contains a contract of carriage. '%°

The Rotterdam Rules may adopt the principle of functional equivalence in relation to the
document of title function in the definition of the ‘holder’, under article 1(10). The definition
seems to recognize the possession of a document of title, whether a paper or electronic
document since it equalizes a holder or person who possesses a negotiable transport document

and a person to which a negotiable electronic transport record has been issued or transferred:

‘Holder’ means:

(a) A person that is in possession of a negotiable transport document; and (i) if the document
is an order document, is identified in it as the shipper or the consignee, or is the person to which
the document is duly endorsed; or (ii) if the document is a blank endorsed order document or
bearer document, is the bearer thereof; or

(b)  The person to which a negotiable electronic transport record has been issued or

transferred in accordance with the procedures referred to in article 9, paragraph 1.

The principle of functional equivalence can also be observed in the definition of ‘consignee’
under article 1(11), which equalizes the possession of a transport document and an electronic
transport record to deliver the goods since it states that the ‘"Consignee" means a person
entitled to delivery of the goods under a contract of carriage or a transport document or

electronic transport record’. Similarly, article 1(9) may provide for the principle of functional

1029 art 1(18) of Rotterdam Rules. See the discussion in Gaskell (n 608).
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equivalence in the definition of the ‘documentary shipper’, because it states that the
“"Documentary shipper" means a person, other than the shipper, that accepts to be named as
"shipper" in the transport document or electronic transport record’. Article 1(22) also adopts
the principle of functional equivalence as it confirms the legal effect of the ‘transfer of a
negotiable electronic transport record’ as ‘the transfer of exclusive control over the record’.
Moreover, it can be observed that article 10 expressly adopts the principle of functional
equivalence in the sense that the negotiable transport document and negotiable electronic
transport record have the same effect or validity if the carrier and the holder agree to replace

a transport document with a negotiable electronic transport record as follows:

1. If a negotiable transport document has been issued and the carrier and the holder agree to
replace that document by a negotiable electronic transport record:

(a) The holder shall surrender the negotiable transport document, or all of them if more than
one has been issued, to the carrier;

(b) The carrier shall issue to the holder a negotiable electronic transport record that includes
a statement that it replaces the negotiable transport document; and

(c) The negotiable transport document ceases thereafter to have any effect or validity.
2. If a negotiable electronic transport record has been issued and the carrier and the holder
agree to replace that electronic transport record by a negotiable transport document:

(a) The carrier shall issue to the holder, in place of the electronic transport record, a
negotiable transport document that includes a statement that it replaces the negotiable
electronic transport record; and

(b) The electronic transport record ceases thereafter to have any effect or validity.

The principle of functional equivalence may be found in article 35 which seems to equalize the
issuance of a transport document and electronic transport records in terms of legal effect or
validity. A transport document, under the Rotterdam Rules as under the Hague-Visby and

Hamburg Rules, is issued upon delivery of the goods in accordance to article 35:

Unless the shipper and the carrier have agreed not to use a transport document or an electronic
transport record, or it is the custom, usage or practice of the trade not to use one, upon delivery
of the goods for carriage to the carrier or performing party, the shipper or, if the shipper consents,
the documentary shipper, is entitled to obtain from the carrier, at the shipper’s option:

(a) A non-negotiable transport document or, subject to article 8, subparagraph (a), a non-
negotiable electronic transport record; or

(b) An appropriate negotiable transport document or, subject to article 8, subparagraph (a), a

negotiable electronic transport record, unless the shipper and the carrier have agreed not to use
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a negotiable transport document or negotiable electronic transport record, or it is the custom,

usage or practice of the trade not to use one.

Similarly, article 36 provides for the contract particulars ‘... which must be included in the
transport document or electronic transport record referred to in article 35°,'930 as discussed
previously.'®! Equally important, the Rotterdam Rules may adopt the principle of functional
equivalence, not only in terms of paper and electronic documents, but also between traditional
and electronic signatures. Article 38 may provide for the legal effect or value of the electronic

signature:

1. A transport document shall be signed by the carrier or a person acting on its behalf.

2. An electronic transport record shall include the electronic signature of the carrier or a person
acting on its behalf. Such electronic signature shall identify the signatory in relation to the
electronic transport record and indicate the carrier’s authorization of the electronic transport

record.

Given these provisions on the principle of functional equivalence, it seems safe to reach that
paper documents or transport documents, negotiable and non-negotiable, and electronic
alternatives that involve negotiable and non-negotiable electronic transport records, have the

same legal effect under the Rotterdam Rules. Sturley et al. conclude:

The equalisation method continues through the entire Convention, (the Rotterdam Rules).
Each provision that refers to a "transport document” substantially equalises the equivalent

electronic transport record. In most provisions, an express mention of the electronic transport

record achieves the equalisation.'**

As regards the document of title of electronic bills of lading or electronic transport records
under the Rotterdam Rules, Goldby argues that ‘the term "document of title" is also absent, and
the term "negotiable" being used instead to indicate a document’s ability to transfer rights’.!033
Goldby does not see this absence as ‘problematic as it might seem’, and justifies that position

in two ways:

1030 Bal (n 604) 189.

1031 See subsection 2.1 ‘Rotterdam Rules’ in Chapter Four.
1032 Sturley, Fujita and Ziel (n 80) 50.

1933 Goldby (n 26) 189.
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First of all, the bill of lading’ ability to transfer ownership as such is of no direct relevance
to the parties to the contract of carriage whose relationship this Convention seeks to regulate.
Secondly, the terminology used in Article 47 and the word ‘transfer’ used in Article 51, with
regard to the rights that one may acquire and pass on simply by being holder of a negotiable
transport document or electronic transport record, lay down perfectly clear rules with regard

to constructive or symbolic possession, and there is no need to use the term ‘document of

title” in order to achieve this.!3

Goldby explains that ‘the term "negotiable" may be problematic, because it is understood
differently in different jurisdictions, and the term "transferable" would probably be more
accurate to describes the document-of-title function that bills of lading perform under the
English law’.1%%5 Yet, Goldby claims that the term ‘negotiable” should not cause a difficulty to
domestic courts because the term is defined under the Rotterdam Rules themselves and ‘it is
common practice for a straight bill of lading to be described as "non-negotiable" and a for a
transferable bill of lading to be described as "negotiable", even in English cases’.!%*¢ Although
the term ‘negotiable’ is used instead of the term ‘document of title’, the Rotterdam Rules do
not define the term ‘negotiability’.'®*” Gaskell argues that ‘[t]he definition in art 1(19)
concentrates on identifying from appearance whether a document or record is negotiable or

not’ 1038

“Negotiable electronic transport record” means an electronic transport record:

(a) That indicates, by wording such as “to order”, or “negotiable”, or other appropriate
wording recognized as having the same effect by the law applicable to the record, that the
goods have been consigned to the order of the shipper or to the order of the consignee, and
is not explicitly stated as being “non-negotiable” or “not negotiable”; and

(b) The use of which meets the requirements of article 9, paragraph 1.19%

Gaskell comments that ‘the words such as "to order" or "negotiable" can tell us that a negotiable
function is intended’, and wonders ‘but what are the functions of negotiability?’.!%4* However,

Gaskell submits that ‘it is clear that there is no settled international meaning to the expression,

so that it may always have been difficult to meet requirements of "true" negotiability for any

1034 ibid.

1035 ibid.

1036 jbid.

1937 Gaskell (n 608).

1038 ibid.

1039 art 1(19) of Rotterdam Rules. See the discussion in Gaskell (n 608).
1040 ibid.
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particular state’.!®! Gaskell concludes that the Rotterdam Rules ‘retained the use of the
expression "negotiability" for largely pragmatic reasons, even though "transferable" might
have been more neutral’.!%4? It seems that Gaskell and Goldby agree on the use of the term
‘transferable’ instead of ‘negotiable’ to indicate the third function of the electronic transport
record (the electronic bill of lading) as a document of title. Article 1(15) of Rotterdam Rules

defines the negotiable electronic transport record:

‘Negotiable transport document’ means a transport document that indicates, by wording such
as ‘to order’ or ‘negotiable’ or other appropriate wording recognized as having the same effect
by the law applicable to the document, that the goods have been consigned to the order of the
shipper, to the order of the consignee, or to bearer, and is not explicitly stated as being

‘nonnegotiable’ or ‘not negotiable’.

This definition ‘is important, since it will govern what records are included within the ambit of
the Convention - the Rotterdam Rules - and what records are not’.!%* Articles 1(21), 1(22)
and 8(b) of Rotterdam Rules ‘require that the transfer of a negotiable electronic transport record
is effected by the transfer of "exclusive control" over the record’.!%** Articles 47 and 51 deal
with the ‘constructive or symbolic possession’.!?* The Rotterdam Rules provides that ‘[t]he
‘issuance’ of a negotiable electronic transport record means the issuance of the record in
accordance with procedures that ensure that the record is subject to exclusive control from its
creation until it ceases to have any effect or validity’.'%4¢ Article 1(22) expressly provides that
‘[t]he "transfer” of a negotiable electronic transport record means the trans- fer of exclusive control
over the record’. Article 8(b), as mentioned earlier, adopts the principle of functional
equivalence in terms of the exclusive control over an electronic transport record.'’*’ Goldby
argues that ‘[t]he notion of "exclusive control" ensures that an electronic record and process can
replace a paper document of title at law only where an electronic equivalent of "holdership" is
achieved’.!** Sturley et al. note that ‘article 9 further elaborates the principle - the principle of
functional equivalence - of Article 8 by providing that the use of a negotiable electronic

transport record must be subject to specified procedures that are referenced in the contract

1041 ibid.

1042 ibid.

1043 Diamond (n 606).

1044 ibid.

1945 Goldby (n 26) 191 and Bal (n 604) 189.
1046 art 1(21) of Rotterdam Rules.

1047 Sturley, Fujita and Ziel (n 80) 54.

1948 Goldby (n 26) 192-193.
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particulars’.!%%° Sturley et al explain that ‘[tlhose procedures must include functional
requirements to ensure that the negotiable electronic transport record is able to replicate the
functions of a paper negotiable transport document’.!%% Goldby argues that ‘Article 9 further
emphasizes the role of the parties in setting up a system that allows electronic recording and
communication of data constituting the transport record’.!%! Article 9 ‘lays down the minimum
requirements for procedures for the use of negotiable electronic transport records and leaves
the rest to the parties’.!%? The Rotterdam Rules provide for those ‘procedures for use of

negotiable electronic transport records’ as follows:

1. The use of a negotiable electronic transport record shall be subject to procedures that provide
for:
a) The method for the issuance and the transfer of that record to an intended holder;
b) An assurance that the negotiable electronic transport record retains its integrity;
¢) The manner in which the holder is able to demonstrate that it is the holder; and
d) The manner of providing confirmation that delivery to the holder has been effected, or
that, pursuant to articles 10, paragraph 2, or 47, subparagraphs 1(a)(ii) and (c), the
electronic transport record has ceased to have any effect or validity.
2. The procedures in paragraph 1 of this article shall be referred to in the contract particulars

and be readily ascertainable.!%%

Goldby notes that ‘Article 9(2)(a) and (c) must be read in conjunction with the definitions of
certain terms found in Article 1 - namely the terms of "issuance", "transfer", and "holder"’.'%%*
Sturley et al. describe the procedures required in article 9(1)(c) as ‘the most difficult one of the

three matters’ and explain:

One crucial function of a paper negotiable document is that it legitimates its holder as the
person entitled to the rights incorporated in the document. In other words, a party may learn
from the document itself whether the person that presents the document is its holder. An
equivalent for this function of the paper document must be found when negotiable

electronic transport records are used. The agreed upon procedures must enable the person

1049 Sturley, Fujita and Ziel (n 80) 49.
1050 ibid.

1051 Goldby (n 26) 192.

1052 ibid.

1053 art 9 of Rotterdam Rules.
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entitled to the rights embodied in the record to prove that they have the exclusive control

over the record.'%>

Diamond argues that ‘[w]hat is important is, not so much that a holder can "control" the record,
as that, at any one time, there is only one holder ...”.!%% Diamond says that ‘[w]hat is important
is a guarantee of singularity.'%7 It seems that all of these arguments meet on an aim to achieve
an electronic functional equivalent to the physical holdership of a transport document for the
sake of secure transactions. It may be safe to say that the two concepts of ‘singularity of the
holdership’ of a negotiable electronic transport record and ‘exclusive control’ over that record
seem to complete each other. It means, for example, a holder of a negotiable electronic transport
record cannot claim delivery of the goods from a carrier or transfer the record if there is another
person who claims holdership of the same record. In other words, the rights to claim delivery
or transfer a negotiable electronic transport record need to be exclusive to one holder at only
one time to secure enjoying these rights as those rights incurred from the holdership of a
negotiable transport document. It is possible to submit that the significant existence of these
two concepts stems from the need to cope with the electronic nature of a negotiable electronic
transport record that differs from the physical nature of a negotiable transport record. It may
be safe to say that possessing a physically-existed negotiable transport record seems easier to
possessing an electronically-existed negotiable transport record. Therefore, the concepts of
exclusive control and singularity seem to be a key solution to replicate the physical possession.
It may also be possible to reach that these concepts secure the application of the principle of
functional equivalence in terms of the possession of a negotiable transport record and
possession of an electronic negotiable transport record. These two concepts are already in

practice and used by Bolero and essDOCS.!%8

Article 47 deals with the ‘delivery when a negotiable transport document or negotiable
electronic transport record is issued’. Article 47 (1)(a) provides that the holder, whether of a
negotiable transport document or negotiable electronic transport record, ‘is entitled to claim
delivery of the goods from the carrier after they have arrived at the place of destination’. It also
focuses on the requirement to identify the holder of a negotiable transport document or

negotiable electronic transport record, in accordance to article 1(10)(a)(i) in terms of a

1055 Sturley, Fujita and Ziel (n 80) 55.
1056 Diamond (n 606).

1057 ibid.

1058 Interviews (n 15).
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negotiable transport document and in accordance to article 9(1) in terms of a negotiable
electronic transport record. Moreover, as regards the original of a negotiable electronic
transport record, article 47 (1)(c) provides for the principle of functional equivalence to enable
delivery of the goods under a negotiable electronic transport record as in the case of original
under of a negotiable transport document. The ‘negotiable electronic transport record has been
used, such electronic transport record ceases to have any effect or validity upon delivery to the

holder in accordance with the procedures required by article 9, paragraph 1°.

The above-mentioned provisions, according to Diamond, agrees with ‘the current legal position
under English and under most other systems of laws’.!%° Diamond explains that ‘a carrier is
obliged to deliver the goods to the holder of the bill of lading on surrender of an original bill
and, it seems, obtains protection against claims for wrongful delivery if, and only if, it does
this>.!%0 Goldby argues that ‘the method of identifying the holder, where a negotiable
electronic transport record is being used, is left for the parties to determine in their contract and
allows for future technological developments’.'%! Article 74(2) provides for ‘certain rules that
apply’,'%2 “if the negotiable transport document or the negotiable electronic transport record
expressly states that the goods may be delivered without the surrender of the transport
document or the electronic transport record’.!% The ‘controlling party’ is defined in article
1(13) as ‘the person that pursuant to article 51 is entitled to exercise the right of control. Bal is
of the view that this definition somehow ‘allows any person to be a controlling party, regardless
of whether it is a party to the contract of carriage’.!%%* Article 1(22) defines that ‘"transfer" of
a negotiable electronic transport record’ as ‘the transfer of exclusive control over the record’.
Chapter 10 of Rotterdam Rules deals with the ‘rights of the controlling party’. As its title
indicates, article 50 deals with the ‘exercise and extent of right of control’. The controlling

party is the only person to exercise the right of control under the Rotterdam Rules, but limited

to:
(a) The right to give or modify instructions in respect of the goods that do not constitute
a variation of the contract of carriage;
(b)  The right to obtain delivery of the goods at a scheduled port of call or, in respect of
inland carriage, any place en route; and

1059 Diamond (n 606).

1060 ibid.

1061 Goldby (n 26) 199.

1062 jbid.

1063 art 74(2) of Rotterdam Rules.
1964 Bal (n 604) 198.

175



(c) The right to replace the consignee by any other person including the controlling

party. 1065

2. The right of control exists during the entire period of responsibility of the carrier, as

provided in article 12, and ceases when that period expires.'%%

Article 51 deals with the identification of the controlling party and transfer of the right of
control. Bal says that ‘Article 51 enumerates in detail the identity of the controlling party in
different situations and the transfer of the right of control’.!%7 It can be observed that article
51(1)(a) identifies the ‘controlling party’ as the shipper, ‘unless the shipper, when the contract
of carriage is concluded, designates the consignee, the documentary shipper or another person
as the controlling party’. Article 51(1)(b) expressly provides for the right of the controlling
party to transfer this right of control to another person. However, it may be observed that the
identification and transfer of right of control deal with the negotiable transport document. Bal
says that ‘paragraph 1- Bal means Article 51(2) - is applicable when a non-negotiable transport
document is issued by the carrier or where no document is issued’.!%® Article 51(2) goes on to
deal with identification and transfer of right of control in the case of issuing a non-negotiable
transport document. Therefore, article 51(2)(1) also states that ‘the shipper is the controlling
party and may transfer the right of control to the consignee named in the transport document by
transferring the document to that person without endorsement’.!%® Article 51(2), as Bal
explains, ‘applies to a non-negotiable transport document made out to a named person and
indicates that it should be surrendered to obtain delivery of the goods’.!°”® What more concerns
this discussion is article 51(4) because, according to Gaskell, it ‘applies specifically to
negotiable electronic transport records, while a non-negotiable electronic transport record
would seem to fall within art 51(1)’.'97" Article 51(4)(a) may identify the holder as the
‘controlling party’ when a negotiable electronic transport records is issued. Article 51(4)(b)
may provide for the right of the holder to transfer its right of control to another person in
accordance with the procedures required in article 9(1). Then, article 51(4)(c) provides that the
holder demonstrates that it is the holder in accordance with the procedures referred to in article

9(1). In relation to article 51(4), Goldby comments:
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It is submitted that, by virtue of these provisions - Goldby refers Article 51(4) - an electronic
transport record that satisfied the exclusive control requirement (that is, a ‘negotiable
electronic transport record” for the purpose of this Convention) - Goldby refers to the
Rotterdam Rules - and which is governed by the Convention as applicable law would, upon

its transfer in accordance with Article 9 procedures, transfer symbolic or constructive

possession of the goods to its new holder.'?7?

The procedure to transfer a negotiable electronic transport record is dealt with in article 57. It
comes under the title of “When a negotiable transport document or negotiable electronic
transport record is issued’. Article 57(1) provides for the way the holder may transfer its rights
incorporated in a negotiable transport document by transferring it to another person. It
provides that these ways may include the transfer ‘in blank, if an order document,'”* or
‘[W]ithout endorsement, if: (i) a bearer document or a blank endorsed document; or (ii) a
document made out to the order of a named person and the transfer is between the first holder
and the named person’.'"7* Article 57(2) deals with the transfer of a negotiable electronic
transport record. It provides that the holder a negotiable electronic transport record ‘may
transfer the rights incorporated in it, whether it be made out to order or to the order of a named
person, by transferring the electronic transport record in accordance with the procedures

referred to in article 9, paragraph 1°.
2.2 MLETR

As in the other previously discussed UNCITRAL model laws on electronic commerce in
Chapter Three, MLETR is based on ‘the principles of non-discrimination against the use of
electronic means, functional equivalence and technology neutrality’.'”> The principle of non-
discrimination against the use of electronic means is provided for in article 7(1) of MLETR,
which deals with the legal recognition of an electronic transferable record stating that ‘[Aln
electronic transferable record shall not be denied legal effect, validity or enforceability on the
sole ground that it is in electronic form’. The ‘electronic transferable record’ is defined in

Article 2 as ‘an electronic record that complies with the requirements of article 10°. Article 10

1072 Goldby (n 26) 201.
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provides for the principle of functional equivalence.'’° 1t also provides that ‘[T]he reliability
of the method referred to in Article 10 should be assessed according to the general reliability
standard contained in article 12°.1977 Article 10 deals with how an electronic record be equal to
a transferable document or instrument in the legal value and enforceability. The electronic
record must ‘contains the information that would be required to be contained in a transferable
document or instrument’.!”® MLETR also requires that the method used in the issuance and
transfer of electronic record must be ‘a reliable method’.!°” The method must ‘identify that
electronic record as the electronic transferable record’,'°8® ‘render that electronic record
capable of being subject to control from its creation until it ceases to have any effect or

*1081 ¢and retain the integrity of that electronic record’.'? MLETR also establishes a

validity
‘criterion for assessing integrity’ in terms of the information continued in an electronic
transport record.!%®? This information must ‘remained complete and unaltered apart from any

change which arises in the normal course of communication, storage and display’.!%4

The ‘electronic record’ is defined as the ‘information generated, communicated, received or
stored by electronic means, including, where appropriate, all information logically associated
with or otherwise linked together so as to become part of the record, whether generated
contemporaneously or not’.!% This definition echoes the definition of ‘data message’ in the
UNCITRAL Model Law on Electronic Commerce and in United Nations Convention on the
Use of Electronic Communications in International Contracts.!?® It explains that the
‘[e]lectronic records may, but do not need to, include a set of composite information. It
highlights the fact that information may be associated with the electronic transferable record at
the time of issuance or at any time before or after (e.g. information related to endorsement).”!%87

The Explanatory Note to MLETR also explains that the definition of the ‘electronic record’:
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allows for the possibility that in certain electronic transferable records management systems
data elements may, taken together, provide the information constituting the electronic

transferable record, but with no discrete record constituting in itself the electronic

transferable record.!%%8

The word ‘logically’ used in the definition, it ‘refers to computer software and not to human

logic’.!%% The ‘transferable document or instrument’ is defined in article 2:

‘Transferable document or instrument’ means a document or instrument issued on paper that
entitles the holder to claim the performance of the obligation indicated in the document or
instrument and to transfer the right to performance of the obligation indicated in the document

or instrument through the transfer of that document or instrument.

This definition, ‘focuses on the key functions of transferability and of providing a title to
performance. It does not aim to affect the principle that substantive law should determine the
rights of the possessor.”!%° The principle of functional equivalence is established in MLETR
in terms of ‘writing’ and ‘signature’. Article 8 may functionally equalize the legal validity of
writing and the information contained in an electronic transferable record if this information
is accessible. It ‘establishes the requirements for the functional equivalence of the written
form with respect to information contained in or related to electronic transferable records’.!%!
As for signature, article 9 also may functionally equalize the legal validity of traditional
signature and electronic equivalent based on a reliable method to identify the signatory and
its intention. Moreover, article 11 may provide for the conditions of equalization between the

possession and transfer of a transferable document or instrument and an electronic transferable

record:

1. Where the law requires or permits the possession of a transferable document or
instrument, that requirement is met with respect to an electronic transferable record if a
reliable method is used:

(a) To establish exclusive control of that electronic transferable record by a person; and

(b) To identify that person as the person in control.

1088 ibid.
1089 ibid.
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2. Where the law requires or permits transfer of possession of a transferable document or
instrument, that requirement is met with respect to an electronic transferable record

through the transfer of control over the electronic transferable record.

Article 12 of MLETR requires that the method referred to in articles 9, 10, 11, 13, 16, 17 and

18 to be ‘as reliable as appropriate for the fulfilment of the function for which the method is

being used, in the light of all relevant circumstances’. Article 12 provides for those

circumstances. It, according to the Explanatory Note to MLETR, ‘provides a consistent and

technology neutral general standard on the assessment of reliability that applies whenever a

provision of the Model Law requires the use of a "reliable method" for the fulfilment of its
> 1092

functions’.'®* It ‘aims to increase legal certainty by indicating elements that may be relevant

in assessing reliability’.!%%? The circumstances for such a reliable method may include:
g Yy Yy

(i) Any operational rules relevant to the assessment of reliability;

(i1) The assurance of data integrity;

(iii) The ability to prevent unauthorized access to and use of the system;

(iv) The security of hardware and software;

(v) The regularity and extent of audit by an independent body;

(vi) The existence of a declaration by a supervisory body, an accreditation body or a
voluntary scheme regarding the reliability of the method;

(vii) Any applicable industry standard ...!9%*

As for the principle of technological neutrality, it ‘entails adopting a system-neutral approach,
enabling the use of various models whether based on registry, token, distributed ledger or other
technology’.!%° Mooney views this principle as ‘central to the MLETR, and ‘evidenced by the
reliable method standard’, as in articles 9, 10, 11, 13, 16, 17 and 18 of MLETR.!%%¢ Articles 9,
10 and 11 were addressed earlier. Article 13 deals with the indication of time and place in
electronic transferable records stating that ‘[w]here the law requires or permits the indication
of time or place with respect to a transferable document or instrument, that requirement is met
if a reliable method is used to indicate that time or place with respect to an electronic

transferable record’. Article 16 permits amendments in an electronic transferable record:
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Where the law requires or permits the amendment of a transferable document or instrument,
that requirement is met with respect to an electronic transferable record if a reliable method
is used for amendment of information in the electronic transferable record so that the

amended information is identified as such.

Article 17 provides for the right to replace or change a transferable document or instrument
with an electronic transferable record. Yet, this right is conditional based on the method to be
used in the replacement process as provided in article 17(1) which states that ‘[A]n electronic
transferable record may replace a transferable document or instrument if a reliable method for
the change of medium is used’. Article 17(2) also requires that the electronic transferable record
must include ‘a statement indicating a change of medium’. If the replacement takes place in
accordance with article 17(1) and (2), the transferable document or instrument will ‘be made
inoperative and ceases to have any effect or validity’.!%” Moreover, such a change of medium

do ‘not affect the rights and obligations of the parties’.!%%8

Article 18 provides for the right to replace an electronic transferable record with a transferable
document or instrument. As in the above-mentioned replacement, the change of an electronic
transferable record with a transferable document or instrument is also conditional based on the
method to be used in the replacement process as provided in article 18(1) which states that ‘[A]
transferable document or instrument may replace an electronic transferable record if a reliable
method for the change of medium is used’. Article 18(2) also requires that the transferable
document or instrument must include ‘a statement indicating a change of medium’. As in the
case of previous replacement, if the change of an electronic transferable record with a
transferable document or instrument takes place in accordance with article 18(1) and (2), the
electronic transferable record will ‘be made inoperative and ceases to have any effect or
validity’.!° Moreover, such a change of medium do ‘not affect the rights and obligations of
the parties’.!!%° This right of replacement ‘is more frequent than the reverse case due to the fact
that a party whose involvement was not envisaged at the time of the creation of the electronic

transferable record does not wish, or is not in a position, to use electronic means’.!1%!
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2.3 CMI Rules

Following the same analysis technique of the previous discussion, there is a need to first
discover the principle of functional equivalence as a foundation for any provision for the
document of title function under the CMI Rules. Rule 4(d) of CMI Rules may equalize between
specific information contained in an elocuting bill of lading, which means a ‘receipt message’
according to the CMI Rules, and that information contained in paper bill of lading. It provides
that ‘[t]he information contained in (ii), (iii) and (iv) of paragraph (b) above including the date
and place of shipment if updated in accordance with paragraph (c) of this Rule, shall have the
same force and effect as if the receipt message were contained in a paper bill of lading’. Thomas
comments on the wording of ‘shall have the same force and effect as if the receipt message
were contained in a paper bill of lading’ provided in rule 4(d) as ‘an early reference to the so-
called principle of equivalence — by which electronic documents are deemed to have the same
effect in law as their paper counterparts’.!!%2 The sub-paragraphs — (ii), (iii) and (iv) — referred

to in rule 4(d) are:

il. the description of the goods, with any representations and reservations, in the same tenor
as would be required if a paper bill of lading were issued;

iii. the date and place of the receipt of the goods;

iv. a reference to the carrier's terms and conditions of carriage.

Rule 11 of CMI Rules provides for the principle of functional equivalence since may equalize

between the electronic information or ‘data’ and ‘writing’ in legal effect:

The carrier and the shipper and all subsequent parties utilizing these procedures agree that
any national or local law, custom or practice requiring the Contract of Carriage to be
evidenced in writing and signed, is satisfied by the transmitted and confirmed electronic data
residing on computer data storage media displayable in human language on a video screen or
as printed out by a computer. In agreeing to adopt these Rules, the parties shall be taken to

have agreed not to raise the defence that this contract is not in writing.

In reference to ‘transmitted data’, rule 1(d) defines the term ‘transmission’ as ‘one or more
messages electronically sent together as one unit of dispatch which includes heading and
terminating data’. Rule 1(i) defines the term °‘electronic storage’ as ‘any temporary,
intermediate or permanent storage of electronic data including the primary and the back-up

storage of such data’.

1102 Thomas (n 20) chapter 14.
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As regards the electronic function of bills of lading as a document of title, ‘[t]he system - the
CMI Rules system - works by the carrier sending an electronic document to a specified address
given by the shipper upon receiving the goods from the shipper’.!'%* It seems safe to say that
the ‘electronic document’ referred to in McGowan’s quotation means the ‘receipt message’

which is the electronic bill of lading itself since it must include the following information:

(i) the name of the shipper;

(ii) the description of the goods, with any representations and reservations, in the same tenor
as would be required if a paper bill of lading were issued;

(iii) the date and place of the receipt of the goods;

(iv) a reference to the carrier's terms and conditions of carriage; and

(v) the Private Key to be used in subsequent Transmissions.''%

This information contained in the receipt message is the same information as in a paper bill of

lading as for the description of the goods.!'% In other words, Todd says:

Because of the requirements of Article 4, the electronic message performs evidential
functions similar to the traditional bill of lading, stating the name of the shipper, the
description of the goods, representations and reservations as with a paper bill of lading, the

date and place of receipt and/or shipment of the goods, and a reference to the terms of the

carriage contract.'%

The receipt message is ‘equivalent to a paper bill of lading’.!'%7 The ‘private key’, which is a

significant element in the transfer process of an electronic bill of lading or a receipt message
under the CMI Rules, is defined in rule 4(b)(v) ‘any technically appropriate form, such as a
combination of numbers and/or letters, which the parties may agree for securing the
authenticity and integrity of a Transmission’. It is referred to as a ‘code’ required by the CMI
Rules, specifically by rule 4(b)(v) referred to earlier, ‘to determine the rightful holder of the
electronic bill of lading’.!1% 1t is issued by the carrier, ‘upon receiving the goods from the

shipper, shall give notice of the receipt of the goods to the shipper by a message at the
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electronic address specified by the shipper’.!'% It enables the electronic bill of lading or
receipt message ‘to be controlled exclusively by only one person’.!!!? It ‘is known only by the
shipper and the carrier.’!!!'! It is safe to say that the word shipper here includes the new holder
of the electronic bill of lading because in the case of transfer of the ‘Right of Control and
Transfer’, rule 7(b)(v) states that ‘the carrier shall cancel the current Private Key and issue a
new Private Key to the new Holder’. Both the carrier and the shipper or holder are obliged to
ensure the security of the private key according to rule 8(a) which states that ‘[t]he Private
Key is unique to each successive Holder. It is not transferable by the Holder. The carrier and
the Holder shall each maintain the security of the Private Key’. Since the private key identifies
the holder, it must be ‘separate and distinct’.!'!> The ‘private key is generated to be used in
subsequent transmissions and is sent by the carrier to the shipper’.!!!3 Kelly explains that
‘[o]nce the shipper comes into possession of the Private Key he becomes a valid "holder" of
the rights to the goods’,!''* according to the definition of ‘Holder’ in rule 2(g) which states
that the “" [h]older" means the party who is entitled to the rights described in Article 7(a) by
virtue of its possession of a valid Private Key’. More specifically, once the shipper confirms
receipt of the information required in rule 4(b), that is, the receipt message which includes the
private key, it becomes the holder, as stated in rule 4(b). The confirmation referred to in rule
4(b) means that the receipt message is "complete and correct" according to the definition of
‘Confirmation’ in rule 1(e) which states that the term ‘"Confirmation" means a Transmission
which advises that the content of a Transmission appears to be complete and correct, without
prejudice to any subsequent consideration or action that the content may warrant’. The term
‘Transmission’ is defined in rule 1(d) as ‘one or more messages electronically sent together
as one unit of dispatch which includes heading and terminating data’. After the confirmation,
the receipt message, upon the holder’s demand, must ‘be updated with the date and place of
shipment as soon as the goods have been loaded on board’.!'!* Having identified the holder,
there is a need to know what are the rights a holder enjoys under the CMI Rules. The ‘right of

control and transfer’ is set out in rule 7(a):
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The Holder is the only party who may, as against the carrier:
(1) claim delivery of the goods;

(2) nominate the consignee or substitute a nominated consignee for any other party,
including itself;

(3) transfer the Right of Control and Transfer to another party;

(4) instruct the carrier on any other subject concerning the goods, in accordance with the
terms and conditions of the Contract of Carriage, as if he were the holder of a paper bill of

lading.

The rights in rule 7(a) are exclusive to the holder.!''® As discussed earlier previously in this
chapter,'!!” the reason for the exclusivity of the right of control and transfer to one holder only
is to maintain security in the transactions carried out under the CMI Rules. The first exclusive
right of ‘claim delivery’, set out in rule 7(a)(1), seems relevant to the third exclusive right
‘transfer the right of control and transfer’ referred to in rule 7(a)(3) because the first holder
(the shipper) can claim delivery of the goods if they are the only holder or before they transfer
this holdership to a new holder, and the new holder (other than the shipper) also can claim
delivery of the goods if they are also the only holder or after they receive the holdership from
the previous holder. Therefore, the right of ‘the transfer of the right of control and transfer to
another party’ needs to be examined before examining the right of ‘claim delivery of the
goods’. The process of the right of ‘transfer of the right of the right of control and transfer to
another party’, is stated in rule 7(b):

A transfer of the Right of Control and Transfer shall be effected: (i) by notification of the
current Holder to the carrier of its intention to transfer its Right of Control and Transfer to a
proposed new Holder, and (ii) confirmation by the carrier of such notification message,
whereupon (iii) the carrier shall transmit the information as referred to in article 4 (except for
the Private Key) to the proposed new Holder, whereafter (iv) the proposed new Holder shall
advise the carrier of its acceptance of the Right of Control and Transfer, whereupon (v) the

carrier shall cancel the current Private Key and issue a new Private Key to the new Holder.

The carrier must confirm the receipt of the ‘notification message’ from the holder, as provided
in rule 7(b)(ii). After that the carrier must transmit the information required by rule 4 to the

proposed new holder. This information includes the shipper's name, a description of the goods,

116 Goldby (n 26) 178.
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the date and place the goods were received by the carrier, and a reference to the contract of
carriage. This information does not include the private key, as provided in rule 7(b)(iii). This
is because the carrier must cancel the current private key and issue a new one to the new holder,
as provided for in rule 7(b)(v). But before the carrier cancels the current private key and issues
a new one, the proposed new holder must make clear to the carrier that it accepts the right of
control and transfer, as provided in rule 7(b)(iv). This requirement of acceptance is useful
because the new holder, according to Todd, ‘gets the opportunity to inspect the electronic
documentation before accepting it, and if he does not accept he does not obtain any right of
control and transfer over the goods, those rights remaining in the seller just as is the case if a
paper bill of lading is rejected’.!!!® In the absence of acceptance, the current private key retains

‘its validity’, according to rule 7(c):

If the proposed new Holder advises the carrier that it does not accept the Right of Control
and Transfer or fails to advise the carrier of such acceptance within a reasonable time, the
proposed transfer of the Right of Control and Transfer shall not take place. The carrier shall

notify the current Holder accordingly and the current Private Key shall retain its validity.

After the acceptance, the carrier will cancel the current private key and issue a new one to the
new holder.!'!° The transfer of the ‘Right of Control and Transfer’ has ‘the same effect as the
transfer of such rights under a paper bill of lading’.''?* Therefore, there might be many
transactions and a chain of holders to the electronic bill of lading. As regards the right of
delivery, rule 9 sets the procedures to be followed in the delivery of the goods to the holder.
The carrier must send a notification about the palace and date of delivery to the holder and
based on such notification, the holder nominates a consignee and instructs the carrier regarding
the delivery of the goods with verification by the private key.!!?! In the case where the holder
does not nominate a consignee, ‘the Holder will be deemed to be the consignee’.!'?? After that,
the carrier delivers the goods to the consignee which is required to produce a ‘proper
identification’ to take delivery of the goods.!'?* This delivery cancels the private key.!'!>* Rule

9(c) provides that the carrier is not liable for ‘misdelivery’ of the goods, ‘if it can prove that it
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exercised reasonable care to ascertain that the party who claimed to be the consignee was in
fact that party’. The criteria of ‘proper identification’ referred to in rule 9(b) and ‘reasonable
care’ referred to in rule 9(c) are criticized.!'?> As regards the criterion of ‘proper identification’,
the CMI Rules do not define this criterion.''?® McGowan says that ¢ ... it can only be assumed
that perhaps the more regular or traditional forms of identification such as a passport, may be
sufficient’.!'?” With regard to the criterion of ‘reasonable care’, the CMI Rules also do not

define this criterion.!'28

The holder under the CMI Rules is entitled to ‘to demand from the carrier a paper bill of lading’

in accordance to rule 10(a):

The Holder has the option at any time prior to delivery of the goods to demand from the
carrier a paper bill of lading. Such document shall be made available at a location to be
determined by the Holder, provided that no carrier shall be obliged to make such document
available at a place where it has no facilities and in such instance the carrier shall only be
obliged to make the document available at the facility nearest to the location determined by
the Holder. The carrier shall not be responsible for delays in delivering the goods resulting

from the Holder exercising the above option.

Rule 10(b) provides for such a right or option to the carrier to ‘issue to the Holder a paper bill
of lading’. However, rule 10(b) obliges the carrier’s exercise of this option must not ‘result in
undue delay or disrupts the delivery of the goods’. Rule 10(c) provides for the information
included in a paper bill of lading demanded or issued according to rule 10(a) or (b). It also

provides that the new paper bill of lading may be issued to the order of holder or to bearer:

A bill of lading issued under Rules 10(a) or (b) shall include: (i) the information set out in
the receipt message referred to in Rule 4 (except for the Private Key); and (ii) a statement to
the effect that the bill of lading has been issued upon termination of the procedures for EDI
under the CMI Rules for Electronic Bills of Lading. The aforementioned bill of lading shall
be issued at the option of the Holder either to the order of the Holder (whose name for this

purpose shall then be inserted in the bill of lading) or to bearer.
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The CMI Rules provide for the cancelation of the private key and termination of the EDI

procedures in accordance to rule 10(d):

The issuance of a paper bill of lading under Rule 10(a) or (b) shall cancel the Private Key
and terminate the procedures for EDI under these Rules. Termination of these procedures by
the Holder or the carrier will not relieve any of the parties to the Contract of Carriage of their
rights, obligations or liabilities while performing under the present Rules nor of their rights,

obligations or liabilities under the Contract of Carriage.

The issuance of a ‘print-out of the receipt message’ is allowed according to rule 10(e). The
holder can demand this print-out ‘referred to in rule 4 (except for the Private Key) marked as
"non-negotiable copy" at any time’.!'?° Such print-out does ‘not cancel the Private Key nor
terminate the procedures for EDI’.''3® The print-out, according to Goldby, ‘can be retained for

one’s records’, and ‘[t]his does not constitute a switch to paper’.!!3!
2.4 Bolero

This discussion starts by exploring the principle of functional equivalence, as in the previous
discussions of Rotterdam Rules, MLETR and CMI Rules. Rule 2.2.2 on the ‘Validity and
Enforceability’, and rule 2.2.3 on the ‘Messages as Evidence Messages’, adopt the principle of
functional equivalence. As for the equalization between written messages and Bolero messages
in relation to legal validity, rule 2.2.2(1) states that ... [a]ny applicable requirement of law,
contract, custom or practice that any transaction, document or communication shall be made
or evidenced in writing, signed or sealed shall be satisfied by a Signed Message’. Rule 1.1(37)
defines the ‘message’ as [alny communication, notice or other information sent through the
Bolero System as described in the Operating Procedures’. Rule 1.1(37) defines ‘operating
procedures’ as ‘[t]he document by that title appended to the Rulebook’. As for the signature
used in Bolero system, Rule 2.2.2(2) equalizes the Bolero signature and the manual one in
relation to legal validity states that ¢ ... [t]he contents of a Message Signed by a User, or a
portion drawn from a Signed Message, are binding upon that User to the same extent, and shall
have the same effect at law, as if the Message or portion thereof had existed in a manually

signed form’.

1129+ 10(e) of CMI Rules.
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Bolero users are obliged not to ‘contest the validity of any transaction, statement or
communication made by means of a Signed Message, or a portion drawn from a Signed
Message, on the grounds that it was made in electronic form instead of by paper and/or signed
or sealed’.!'32 Moreover, Bolero users are also obliged to agree ‘that a Signed Message or a
portion drawn from a Signed Message will be admissible before any court or tribunal as
evidence of the Message or portion thereof>.!!3? Furthermore, Bolero Rulebook requires Bolero
users to accept the Bolero message copy as a primary evidence in case where a written record

of a message is required.! 34

Rule 2.2.3(3) provides for prevailing the copy authenticated by Bolero stating that ‘Each User
agrees that if there is a discrepancy between the record of any User and the copy authenticated
by Bolero International, such authenticated copy shall prevail’. Bolero Rulebook equalizes the
validity of a carrier’s statement on the goods included in Bolero bill of lading and that included

in a paper bill of lading in accordance to rule 3.1(3):

Statements Relating to Goods Received. Without prejudice to the generality of section
2.2.2, any statement a Carrier makes as to the leading marks, number, quantity, weight, or
apparent order and condition of the goods in the BBL Text will be binding on the Carrier to
the same extent and in the same circumstances as if the statement had been contained in a

paper bill of lading.''3

Bolero Rulebook also equalizes the electronic incorporation of the carrier’s standard terms and
conditions and any other way, including writing, in relation to legal validity in accordance to

rule 3.2(1)(b):

Standard Terms and Conditions. In order to incorporate its standard terms and conditions,
otherwise than by setting the said terms and conditions out in full in the BBL Text, a Carrier
shall:

(a) Express in the BBL Text that external terms and conditions be incorporated into the
BBL Text; and

(b) Indicate where such terms and conditions can be found and read, electronically or

otherwise.

1132 +2.2.2(3) of Bolero Rulebook.
133 192 3(1).

134 1223(2).

135131 (3).
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Rule 3.2(2) requires Bolero users to accept the incorporation provided in rule 3.2(1) stating that
‘[e]ach User agrees that such incorporation shall be effective to make such terms and conditions
binding upon the parties to the contract of carriage’. Similarly, in the case of a charterparty,
Bolero users are required to accept the incorporated provisions of the charterparty in the Bolero

bill of lading in accordance to rule 3.2(3):

Incorporation of Charterparty Terms. Without prejudice to the generality of section 2.2.2,
each User agrees that words contained in the BBL Text incorporating the provisions of any
charterparty shall have the same effect as if such wording had appeared as part of the written
terms of a paper bill of lading issued by the Carrier.

Although Bolero Rulebook equalizes the Bolero bill of lading and the paper bill in the legal
validity, rule 3.7(3) prefers the electronic record of the Bolero bill of lading to the paper bill in
case of discrepancies between them. Bolero Rulebook also adopts the principle of functional
equivalence for other transport documents used under the Bolero system, in addition to the
Bolero bill of lading, in rule 3.9(1-6).!'3¢ Likewise, Bolero Rulebook adopts the principle of

functional equivalence for the sale contract in rule 3.10(1-6).''37 Moreover, it provides for the

1136 1 3.9 of Bolero Rulebook states:

(1) Creation of Transport Documents. Where, instead of creating a Bolero Bill of Lading, a
Carrier by a Message creates a Transport Document, such Message will take effect, for the
purposes of the operation of any international convention or national law, as if it were a
Transport Document which had been issued by the Carrier in paper form.

(2) Rights and Liabilities of User Identified. Any User identified in a Transport Document
will obtain the same rights and liabilities under the contract of carriage, by reason of having
been so identified, as it would have done under a paper version of such a Transport
Document.

(3) Rights and Liabilities of Named User. Where a User is named by a party entitled to do so
under a contract of carriage made with a Carrier as the person to whom delivery of the goods
is to be made, that User shall acquire the same rights and liabilities as it would have done if
the relevant Transport Document had been issued in paper form.

(4) Duration. In no circumstances shall any rights or liabilities created by the operation of
this Rule be any greater or continue for any longer period of time, than would have been the
case if the relevant Transport Document had been issued in paper form.

(5) Paper copies of Transport Documents. Once a Carrier has created a Transport Document
any subsequent paper copy of such document shall clearly state that it is a copy only. In the
event of any discrepancy between the paper copy and the electronic record, the electronic
record shall prevail.

(6) Termination of Rights and Liabilities. In the event that the right to the delivery of the
goods under a contract of carriage to which this Rule applies, is transferred to a party who is
not a User, all rights and liabilities created by the operation of this Rule shall immediately be
terminated.

1137 1 310 states:
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principle of functional equivalence for the ‘documentary credits’ in rule 3.11(1-4).'138

Furthermore, Annex (1) to Bolero Rulebook concerns US law clauses and adopts the principle

(1) Transfer of Ownership. If as a result of either the intention of the parties to the transaction
or the effect of any applicable law, the transfer of constructive possession of the goods and/or
the novation of the contract of carriage as provided for in this Rulebook have the effect of
transferring the ownership or any other proprietary interest in the goods (in addition to
constructive possession thereof), then nothing in this Rulebook shall prevent such transfer of
ownership or other proprietary interest from taking place.

(2) Rulebook Does not Effect Transfer. Nothing in this Rulebook shall be construed as
effecting the transfer by the owner of property in the goods which are subject to a contract of
carriage contained in or evidenced by a Bolero Bill of Lading or other Transport Document.
(3) Validity of Electronic Tender of Documents. Each User agrees that, where a contract of
sale between Users requires that shipping documents are to be tendered to the buyer of those
goods or to another party nominated by the buyer, a tender of documents by means of the
Bolero System shall not be rejected on the grounds that the documents tendered are in the
form of electronic messages or images provided that they contain all of the information
required by the contract of sale.

(4) Sale Concluded by Electronic Interchange. Where a contract of sale between Users is
concluded (in whole or in part) by means of a Message or by a series of Messages, each User
agrees that such Message or Messages shall constitute or evidence the contract concluded
between them.

(5) Switch to Paper for Contracts of Sale. Upon a request from any User entitled to demand
the original contract of sale, a contracting User will print and sign in writing the Message or
Messages in accordance with any and all formalities required by any applicable law to give
effect to the contract.

(6) Date of Contract of Sale. A sale contract switched to paper by the procedure set out in
paragraph (5) shall take effect as if the sale contract had been made and signed in writing on
the date of the relevant Message or Messages.

1138+ 3,11 states:

(1) Validity of Electronic Presentation of Documents. This Rulebook will apply and the
presentation of any Documents by electronic transmission through the Bolero System will be
accepted as if they were the equivalent paper documents, where a User issues, advises or
confirms a Documentary Credit on the instructions of an Applicant User under which a
Beneficiary User is required to present stipulated documents in order to operate the
Documentary Credit, provided that:

(a) the Documentary Credit expressly indicates that presentation under the Bolero System is
acceptable; and

(b) the data contained in such transmissions is presented in Documents whose description
matches that of the documents required to be presented by the terms of the credit; and

(c) where the Documentary Credit requires that a particular document is issued, authenticated
or signed by a particular person, the data transmission is Signed by that person or by a User
who is authorised to act and take responsibility on his behalf.

(2) Electronic Documents to be ‘Originals’. Any requirement under the terms of a
Documentary Credit, to which this Rulebook apply, that an ‘original” document be presented
shall be satisfied by the presentation of a Document from a Message bearing the Signature
of the person said to have issued or created the document or that of a User who is authorised
to act and to take responsibility on his behalf.

(3) Copies. Where the terms of a Documentary Credit, to which this Rulebook apply, require
that a number of copies of a document be presented by a Beneficiary User to another User
(“the recipient User’):

(a) such a requirement shall be satisfied by a single transmission of the equivalent Document
to such recipient User; and

(b) The recipient User shall be entitled or empowered to make the number of onward
transmissions, or, as the case may be, to create the number of copies, of that document as
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of functional equivalence as equalizes the legal validity of the shipper’s declaration (or
absence) on the value of goods included in the Bolero bill of lading and that included in a paper

bill of lading:

Ad valorem Declarations. If the carriage covered by a Bolero Bill of Lading includes
carriage to or from a port or place in the United States of America, the Carrier shall provide
the Shipper of the Bolero Bill of Lading the opportunity to declare a value of the goods to be
carried by him and will include any such declaration in the Bolero Bill of Lading. Any
declaration or absence thereof will be binding on the first Holder and any successive Holder
to the same extent as if the opportunity to declare a value had been contained in a paper bill

of lading.

As regards the transferability of Bolero bill of lading as a document of title, the ‘Title Registry’,
inter alia, deals with the holdership and transfer of the Bolero bill of lading.!'* It ‘enables the
electronic negotiation of the Bolero bill of lading. It ‘manages the exchange of rights between

the users related to the Bolero bill of lading’.!4? Rule 1.1(53) defines the Title Registry:

Title Registry: An application operated by Bolero International and providing:

(a) the means to execute the functions relating to Holdership and transfer of Bolero Bill of
Lading;

(b) arecord of the status of current Bolero Bills of Lading; and

(c) an audit trail of dealings with such Bolero Bills of Lading.

Bolero Rulebook provides two relevant terms in relation to the Title Registry. The first
concerns specific information to be included in a specific Bolero bill of lading, called the title
registry instruction. Rule 1.1(54) defines the ‘Title Registry Instruction’ as ‘[t]he portion of a
Bolero Header which directs the Title Registry to enter or change certain specified information

in the Title Registry Record for a specified Bolero Bill of Lading’.

would have been necessary to complete the transaction in a paper environment, provided
always that no Bolero Bill of Lading shall have more than one Holder (whether Holder-to-
order, Bearer Holder, Pledgee Holder, Consignee Holder or Holder) at any one time.

(4) Banks as Holders of Bolero Bills of Lading. Where a User acting as an issuing or
confirming bank is designated as a Pledgee Holder or Bearer Holder of a Bolero Bill of
Lading for the purposes of the performance of a Documentary Credit, the User shall only
acquire such property in and responsibility for the goods as the parties to the Documentary
Credit transaction intend.

1391 1.1(53).
140 | ow (n 271).
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The other relevant term is the ‘title registry record’ referred to in rule 1.1(53)(b). Low explains
that ‘[When the shipper accepts the bill to become the first holder of the Bolero bill of lading,
the Title Registry makes a record of that Bolero bill of lading and registers the shipper as the
current holder of that Bolero bill of lading’.!'*! The ‘Title Registry Record’ is defined as ‘[t]he
structured information kept in the Title Registry, linked to the BBL Text, and derived from
Title Registry Instructions involving the related Bolero Bill of Lading’.!'#? Zhao says that ‘the
core document in the Bolero system is the Bolero Bill of Lading (BBL).''4* Bolero Rulebook
defines the ‘Bolero Bill of Lading’ as ‘[a] BBL Text together with its related Title Registry
Record’.!'* There might be a need now to know the meaning or definition of the term ‘holder’
under the Bolero Rulebook. There are different types of holder referred to in the Bolero
Rulebook within the definition of ‘holder’ in rule 1.1(33):

Holder: A User who is or becomes Designated to the role of Holder. ‘Holdership’ is the
status of being a Holder. A User may be the Holder of a Bolero Bill of Lading without
occupying another Role, or Holdership may be joined to another role as in the case of a

Holder to order, Bearer Holder, Pledgee Holder, or Consignee Holder.

This definition of holder uses the term ‘Designated’, which is derived from the term
‘Designate’ defined in rule 1.1(24) as ‘[t]Jo name or appoint a User to a role in the Title Registry.
‘Designation’ means the act of Designating or the state of having been Designated’. Therefore,
the ‘Designated’ is a user who is named to a role in the Title Registry. However, there are other
types of holders such as ‘Holder to order’, ‘Bearer Holder’, ‘Pledgee Holder’ or ‘Consignee
Holder’, as provided under the Bolero Rulebook. The ‘Holder to order’ is defined as ‘[a] User
who is or becomes simultaneously Designated both Holder and To Order Party of a Bolero Bill
of Lading’.!'* Rule 1.1(7) of Bolero Rulebook defines ‘Bearer Holder’ as ‘[a] User who is or
becomes Designated a Holder of a Blank Endorsed Bolero Bill of Lading’. The ‘Blank
Endorsed Bolero Bill of Lading’, or the term ‘Blank Endorse’, referred to in rule 1.1(7), is
defined in rule 1.1(9) as ‘[t]o render, by the process described in the Operating Procedures, a
Bolero Bill of Lading capable of transfer simply by Designation of a new Bearer Holder’. As

regards the ‘Pledgee Holder’, it means ‘[a] User who is or becomes Designated as both Pledgee

1141 ibid.

1142 £ 1.1(55) of Bolero Rulebook.
1143 Zhao (n 503).

1441 1.1(11) of Bolero Rulebook.
145 11.1(32).
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and Holder simultaneously’.!'4¢ With regards to the ‘Consignee Holder’, it means ‘[a] User

simultaneously Designated as Consignee and Holder of a Bolero Bill of Lading’.!'4’

As do the CMI Rules, Bolero Rulebook uses the concept of keys or private keys. However,
Bolero Rulebook uses the terms ‘Private Key’ and ‘Public Key’. The ‘Public Key’ is defined
as ‘[t]he key of a Key Pair used to create a Digital Signature’.!'*® Therefore, there is a need to
know what the ‘Key Pair’ and ‘Digital Signature’ are. Bolero Rulebook provides that the ‘Key
Pair: In a scheme of asymmetric or Public K cryptography, a Private Key and its
mathematically related Public Key, which together have the property that the Public Key can
Verify a Digital Signature that the Private Key creates’.!'*’ A regards the ‘Digital Signature’,

it is defined as follows:

A mathematical result calculated from a unit of digital information and a Private Key, such
that one having the unit of information and the corresponding Public Key can, through
Verification, accurately determine (1) whether that mathematical result was created using
that Private Key, and (2) whether the unit of information has been altered since that

mathematical result was calculated.''>

With regard to the ‘Public Key’, it means ‘[t]he key of a Key Pair used to Verify a Digital
Signature’.!'! Bolero Rulebook defines the key terms in the Bolero system to avoid any
possible misinterpretation or argument about those terms. It provides that ‘a Bolero Bill of
Lading may be transferable or non-transferable’, as rule 3.3(1) provides in relation to
‘Transferability’. Therefore, if the carrier wants to have a transferable Bolero bill of lading, it
must designate that bill as ‘To Order Party or Blank Endorse the Bill’.!'32 The ‘To Order Party’
means ‘[a] User Designated as such who is not also designated as the Holder of the Bolero Bill
> 1153

of Lading’.'">* The ‘To Order Party’ designation has specific consequences, or rights, that the

carrier must accept, and these rights are stated in rule 3.3(3):

Effect of Designating To Order Party. If the Carrier Designates a To Order Party, the

Carrier is thereby deemed to have agreed that:

146 11 .1.(42).
1471 1.1.(22).
148 1 1 1.(43).
149 11 1.(36).
130 1.1,(25).
151y 1 .1(44).
15213 3(2).

1S3 p1.1.(57).
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(a) such To Order Party who becomes the Holder to order of the Bolero Bill of Lading can
Designate a new To Order Party, a Pledgee Holder, a Bearer Holder or a Consignee; and

(b) any subsequent Holder to order, Pledgee Holder or Bearer Holder can do likewise.

The ‘Blank Endorse the Bill” is defined earlier in rule 1.1.(9), and the blank endorsement has

specific consequences, or rights, that the carrier must accept in accordance to rule 3.3.(4):

Effect of Blank Endorsement. If the Carrier gives a Title Registry Instruction that the Bolero
Bill of Lading shall be Blank Endorsed, it is thereby deemed to have agreed that:

(a) the Holder is a Bearer Holder and can Designate a new Bearer Holder, a To Order Party, a
Holder-to-order, a Pledgee Holder or a Consignee; and

(b) any subsequent Holder-to-order, Pledgee Holder or Bearer Holder can do likewise.

English law governs the Bolero Rulebook.!!>* Bolero Rulebook also adopts the English courts
as an applicable jurisdiction stating that as stated ‘[w]here the sole matter at issue between the
parties is a claim for non-compliance with or breach of this Rulebook, all proceedings in respect

of such claim shall be subject to the exclusive jurisdiction of the English courts’.!!>3

In return to the transferability of Bolero bill of lading may start, Low says that ‘if the shipper
wants to transfer the holdership to a new holder, the shipper sends a message to the Registry
requesting the transfer’.!!%¢ The shipper is defined as ‘[a] User which is the original contracting
party with whom a Carrier enters into the contract for the carriage of goods.''” Bolero
Rulebook defines the ‘Carrier’ as ‘[a] User which contracts with another User to carry goods
by any means of transport, regardless of whether the Carrier is the owner or operator of the
means of transport used. Synonym: Originator’.!'5® The shipper sends a message through the
Core Messaging Platform to verify the authenticity through the shipper’s signature and through
the Title Registry.''> The ‘Core Messaging Platform’ is ‘[t]he messaging system of the Bolero
System as described in the Operating Procedures’.!!%% Clarke describes the Core Messaging

Platform as ‘the server where the central registry is located, and where the status of BBL

[Bolero bill of lading] is constantly updated’.!'®! The Core Messaging Platform, according to

154 13 5(2).

1155 ibid.

1156 Low (n 271).

1157+ 1.1.(48) of Bolero Rulebook.
S8 1 1.1.(17).

1159 ibid.

160 1 1.1,(23).

1161 Clarke (n 307).
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McGowan, ‘is responsible for all functions between the Bolero users’.''%2 Bolero system,
according to Goldby, ‘allows the person with constructive possession of goods on board a ship
to transfer these rights to other members of the system and updates the BTR - BTR means
Bolero Title Registry - records accordingly’.!'%3 Goldsby’s comment may correspond with
what was indicated in the interview with Bolero, in that this is an equivalent to the transfer of

physical possession of a paper bill of lading. !4

Given the option to accept or reject the transfer, as Low explains, ‘[i]f the new holder accepts
the transfer, then the Title Registry records the new holder as the current holder of the Bolero
bill of lading’ and in this case, ‘the original shipper will not be able to deal with that Bolero
bill of lading any longer because the Title Registry shows the consignee as the current
holder’.!1%° This transfer process is called a ‘novation of the contract’ and is a solution provided

1166

by Bolero Rulebook to the transferability question of electronic bills of lading,''°® alongside

with the concept of ‘attornment’.!'%” Low argues:

The Bolero bill of lading is able to achieve the same uniqueness as an original paper bill of
lading because the Title Registry holds a record of the person who is the current ‘holder’ of
the Bolero bill of lading and all Bolero users are willing to accept that the information on the

Title Registry is correct. Thus, ‘at any one time there will only be one holder and the current

holder is the only person who can initiate a transfer on to a potential new holder’. 1168

This argument agrees with what was found in the interview with Bolero, in that the concept of
‘holder’ is very important since the holder has control over an electronic bill of lading.!'®® The
holder can pass the holdership to somebody else who will be a new holder, and has control
over the electronic bill of lading.!'”* Bolero Rulebook provides that ‘the transfer of constructive
possession of the goods’ becomes ‘affective by the Designation of: (a) a new Holder-to-order,
(b) a new Pledgee Holder, (c) a new Bearer Holder, or (d) a Consignee Holder’.!'”! Upon such

designation, the carrier must hold the goods to those holders in accordance with rule 3.4.(2):

1162 McGowan (n 286).

1163 Goldby (n 26) 337.

1164 Interview (n 15).

165 Low (n 271).

1166 Baughen (n 191) 26.

1167 See the definitions of ‘novation’ and ‘attornment’ in section 3 ‘English law’ in Chapter Six.
1168 Low (n 271).

1169 Interviews (n 15).

1170 lbld

171 1 3.4(1) of Bolero Rulebook.
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Effect of Designations. The Carrier shall, upon Designation of such Holder-to-order,
Pledgee Holder, Bearer Holder or Consignee Holder, acknowledge that from that time on it
holds the goods described in the Bolero Bill of Lading to the order of the new Holder-to-

order, Pledgee Holder, Bearer Holder or Consignee Holder, as the case may be.

If the ‘Transferee’, which means the ‘Designated Holder-to-order or Consignee Holder’
according to rule 3.4.(5), refuses the novation of the contract of carriage, the carrier would
‘cease to hold the goods to the order of such Designated Holder-to-order or Consignee Holder
and constructive possession of the goods shall remain with the immediately preceding Holder-
to-order, Bearer Holder, Pledgee Holder or, if none, to the Shipper’. Likewise, if the ‘Pledgee’,
which means the ‘Designated Pledgee Holder’ according to rule 3.4.(6) refuses the Bolero bill
of lading, the carrier would ‘cease to hold the goods to the order of such Designated Pledgee
Holder and the constructive possession of the goods will automatically revert to the
immediately preceding Holder-to-order, Bearer Holder, Pledgee Holder or, if none, to the

Shipper’.

Bolero Rulebook adopts the novation concept expressly in rule 3.5 under the title of “Novation
of the Contract of Carriage’. It provides for the occurrence and effect of the new carriage

contract based on the concept of novation in accordance to rule 3.5.1:

The Designation of a new Holder-to-order or a new Consignee Holder after the creation of
the Bolero Bill of Lading, other than one who is also the Head Charterer, shall mean that the
Carrier, the Shipper, the immediately preceding Holder-to-order, if any, and the new Holder-

to-order or Consignee Holder agree to all of the following terms in this section 3.5.1:

Bolero Rulebook refers to when and how the new contract of Carriage forms and a 24-hour

expiry period to refuse the designation in accordance to rule 3.5.1(1):

New Parties to Contract of Carriage. Upon the acceptance by the new Holder-to-order or
Consignee Holder of its Designation as such, or, at the expiry of the 24 hour period allowed
for the refusal of the transfer under Rule 3.5.2 (New Holder’s Right to Refuse Designation),
whichever is the earlier, a contract of carriage shall arise between the Carrier and the new
Holder-to-order or Consignee Holder either:

(a) on the terms of the contract of carriage as contained in or evidenced by the BBL Text; or

(b) when the Shipper is a Head Charterer, on the terms set out or incorporated in the BBL

Text, as if this had contained or evidenced the original contract of carriage.
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Rule 3.5.1 also deals with other relevant matters in relation to a novation of the contract of
carriage, such as the accession to rights and liabilities and the extinguishment of the prior
designee’s rights and liabilities.!!7?> Rule 3.5.2 provides for the new holder’s right to refuse the
‘Designation’ within the 24-expiry period. In this case of refusal, according to rule 3.5. 2.(1)
‘all rights and obligations under the contract of carriage between the previous Holder-to-order
and the Carrier remain vested in the previous Holder-to-order, or if none, the Shipper, as if no
attempt to novate the contract had been made’. If the ‘Designated Holder-to-order or Consignee
Holder’, according rule 3.5. 2(2), ‘accepts the novation or attempts to exercise any rights to the
goods, by taking delivery or commencing proceedings against the Carrier for loss of or damage
to the goods or otherwise, it shall be deemed to have accepted its Designation at the time it was

made for the purposes of rule 3.5 (Novation of the Contract of Carriage)’.

As far as the delivery of the goods under Bolero is concerned, Bolero Rulebook assigns the
‘Holder-to-order or Consignee Holder’ as the persons who are entitled to the delivery.!'”® As
regards the surrender of the Bolero bill of lading, rule 3.6(2) provides that Bolero bill of lading
must ‘be surrendered either to the User identified as the Surrender Party or, if none, to the
Carrier in accordance with the Operational Rules’. The ‘Surrender Party’ is ‘[A] User who is
or becomes Designated as such and thereby identified as the person to whom the Bolero Bill
of Lading must be presented to obtain delivery of the goods at the end of the carriage’.!!7* After
the delivery of the goods, more specifically when the Title Registry Record records that the

Bolero bill of lading is surrendered, the bill will be terminated.!!”

172 1 3.5.1(2) states:

Accession to Rights and Liabilities. The new Holder-to-order or Consignee Holder shall be
entitled to all the rights and accepts all the liabilities of the contract of carriage as contained
in or evidenced by, or deemed to be so contained in or evidenced by, the Bolero Bill of
Lading.

Rule 3.5.1. (3) provides: Prior Designee’s Rights and Liabilities Extinguished. The
immediately preceding Holder-to-order’s rights and liabilities under its contract of carriage
with the Carrier shall immediately cease and be extinguished, unless:

(a) such immediately preceding Holder-to-order is also the Shipper, in which case its rights
but not its liabilities under its contract of carriage with the Carrier shall cease and be
extinguished; or

(b) such immediately preceding Holder-to-order is the Head Charterer, in which case neither
its rights nor its liabilities under its contract of carriage with the Carrier shall cease or be
extinguished.

1731 3.6(1).
1741 1.1(25).
175 £ 3.6(3).
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Like the CMI Rules, Bolero Rulebook allows its users to switch to paper bills of lading in

accordance to rule 3.7.(1):

Persons Entitled to Switch to Paper. At any time before the goods to which the Bolero Bill
of Lading relates have been delivered by the Carrier, a current Holder, Holder-to-order,
Pledgee Holder or Bearer Holder shall be entitled to demand that the Carrier issue a paper

bill of lading in accordance with the Operational Rules.

However, the carrier is not allowed to switch to a paper bill of lading in accordance with the
‘Table of Powers’ provided in rule 3.8(1). Upon receipt of a demand for a paper bill of lading,
the carrier must provide specific information to be included in the new paper bill of lading as

follows:

Form of Paper Bill of Lading. The Carrier shall, immediately upon receipt of such a demand,
issue a paper bill of lading which sets out:

(a) all the data contained in and all of the terms and conditions contained in or evidenced by
the original BBL Text;

(b) a statement to the effect that it originated as a Bolero Bill of Lading,

(c) the date upon which it was issued in paper form; and

(d) a record issued by Bolero International of the chain of Users which have been parties to
contracts of carriage with the Carrier, from the date of the creation of the Bolero Bill of Lading

until the date on which its switch to paper demand was sent by Bolero International.'!”®

Moreover, Bolero Rulebook provides for other relevant matters in relation to the switch to

paper bills of lading, such as the delivery of a paper bill and the end of a Bolero bill of

lading !’

176 £3.7.(2).
1771 3.7.(4) states:

Delivery of Paper Bill of Lading. The Carrier shall deliver that paper bill of lading in
accordance with the instructions of the person currently entitled to hold it, being:

(a) the current Pledgee Holder; or if none

(b) the current Holder-to-order or Bearer Holder; or if none

(c) the current Holder.

Rule 3.7. (4) states: End of Bolero Bill of Lading. A User that has knowledge or notice that
the switch to paper has been demanded shall give no further Title Registry Instructions in
relation to the Bolero Bill of Lading. The Bolero Bill of Lading shall cease to be effective as
from the moment of the issue of the paper bill of lading by the Carrier.
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2.5 essDOCS

To start the discussion with the principle of functional equivalence, essDOCS DSUA equalizes
paper transport documents and electronic ones as it defines the ‘Electronic Record’ as ‘an
electronic Transport Document issued via the ESS-Databridge. An Electronic Record is a type
of eDoc and can be Negotiable or Non-Negotiable’.!'” DSUA also equalize manual signatures
and electronic ones as it defines the ‘Electronic Signature’ as ‘data attached to or logically
associated with an eDoc and executed or adopted by a User Representative or Delegate when
Signing such eDoc in order to identify that User Representative or Delegate and to indicate that
User Representative’s or Delegate’s authentication of the eDoc’.!'” The ‘"Transport
Document" means a document issued by or on behalf of a Carrier which contains or evidences
a Contract of Carriage and which constitutes a receipt for goods loaded or received for shipment
pursuant to that Contract of Carriage’.'!®" DSUA, like Bolero Rulebook, ‘is a multiparty
contract that binds its members into recognizing the DDG’s - DOCS Databridge Development

Group (DDGQG) - electronic communications with the same force of law as paper documents’.!!8!

The “‘Electronic Records may be Negotiable or Nonnegotiable; and the Negotiable variety may
be "To Order" or "Bearer" Records, all of which terms are given autonomous definitions
which nevertheless mirror the equivalent concepts in the "paper world"”.!'2 DSUA defines

‘Negotiable’ as:

"Negotiable" means an Electronic Record which either does not identify the Consignee or

which indicates, by wording such as ‘to order’ or ‘negotiable’ or other appropriate wording
recognized as having the same effect by the law governing that electronic Record, that the
goods have been consigned to the order of the Shipper or Holder, and which is not explicitly

marked as ‘non-negotiable’ or ‘not negotiable’.!!$3

The ‘Non-Negotiable’ id defined under DSUA as ‘an electronic Record which is either marked
as "non-negotiable" or "not negotiable", or which designates a Consignee to take delivery of

the goods without adding the words "to order" or words of similar effect, or which otherwise

1178 See the discussion in Harling (n 978).

179 ibid

1180 ibid.

1181 David A Bury, ‘Electronic Bills of Lading: A Never-Ending Story?’ (2016) 41(1) Tulane Maritime Law
Journal 197-238.

1182 Harling (n 978).

1183 See the discussion in Harling (n 978).
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does not qualify as a Negotiable Electronic Record’. This is similar to the case of negotiable
paper bills of lading where wording such as ‘to order’, ‘negotiable’ or other terms indicating
the negotiability is required, as seen in Chapter Two. Likewise, in the case of non-negotiable
paper bill of lading, wording such as ‘non-negotiable’, ‘not negotiable’ or ‘to order’, is required
to indicate the non-negotiability of the paper bill. As regards the transferability of an essDOCS
bill of lading as a document of title, Zhao argues that ‘the ESS-Databridge replaces the physical
transfer of original paper documents by limiting access to ESS original eDocs to the appropriate
document owner’.!13* Zhao adds that ‘only one party has access to the originals at any time and
control is passed by endorsing and sending the electronic original to the next user in the
chain’.!'8 This argument may mean that the essDOCS users have control in the same way as
they have control over paper originals. This control is observed practically in the interview
with essDOCS where it is found that an original ESS bill of lading must be hold by only one
holder at only one time.!'%¢ In other words, the essDOCS system ensures that only one party
has control over the original essDOCS bill of lading.!'8” The term ‘Holder’ under DSUA
‘means, in relation to an eDoc, the User with the Right of Control over such eDoc from time
to time’. The holder exercises four specific rights according to the definition of ‘Right of
Control’ under DSUA as follows:

Right of Control: T&C 6.3: The Right of Control means, with respect to an eDoc, having
the right to: (i) Transfer an eDoc or Document Set within the ESS-Databridge to another User
who thereby becomes the new Holder of such eDoc or Document Set; (ii) request the Issuer
or Signatory to amend or Convert to Paper such eDoc; (iii) in the case of an Electronic
Record, Produce such Electronic Record; and (iv) give any instructions or make any demand
that, in the case of an Electronic Record, the lawful holder of an equivalent paper Transport
Document could give or make or, in the case of a Peripheral eDoc, that the lawful holder of
an equivalent paper document could give or make. Subject to the following provisions of this
T&C 6.3, the Holder of an eDoc shall have the Right of Control of that eDoc.
Notwithstanding anything herein to the contrary, in the event that, by reason of mistake or
otherwise, an eDoc is Transferred by a User (the ‘Sender’) to a User who is not intended, or
not lawfully entitled, to receive it (the ‘Receiving User’), such Receiving User shall not be
entitled to exercise the Right of Control, but shall be subject to a duty to Return the eDoc to
the Sender in accordance with the terms of T&C 6.4 (Mistaken Delivery Procedure).''%®

1184 Zhao (n 503).

1185 ibid.

1186 Interviews (n 15).

1187 ibid.

1188 See the discussion in Harling (n 978).
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DSUA states that the transfer of an essDOCS bill of lading must be effected when the holder

passes the right of control to another holder:

Transfer of an eDoc (6.5): Transfer of an eDoc shall be effected when a User irrevocably
elects to pass the Right of Control over such eDoc to another User. References to ‘Transfer’
of an eDoc shall be construed accordingly. For the avoidance of doubt, an Electronic Record
may continue to be Transferred after the goods to which it relates have been discharged and/or

delivered, until the Electronic Record is Produced.''®

DSUA provides that once the bill is transferred , the transferor will lose the right of control in

accordance with rule 6.6:

Transfer of the Right of Control (6.6): The Transfer of an eDoc shall, subject to T&C 6.4

(Mistaken Delivery Procedure), transfer the Right of Control from the previous Holder to the
new Holder, and ‘Transfer’ of the Right of Control shall be construed accordingly.

Immediately upon Transfer of the eDoc to a new Holder, the Transferor loses the Right of

Control.'!*°

The difference in the applications used by both Bolero’s Rulebook and those used in essDOCS
DSUA in respect of the transferability of electronic bill of lading as a document of title may be
observed. Bolero Rulebook uses the term the Title Registry, which deals with the holdership,
transfer, status and audit of a Bolero bill of lading, whereas in the case of the essDOCS DSUA,
this application is the ‘Electronic Record’. This electronic record seems to be the essDOCS bill
of lading itself because the definition of the electronic record, referred to earlier, provides that
‘[a]n Electronic Record is a type of eDoc and can be Negotiable or Non-Negotiable.”''! This
negotiability, referred to in this definition, or transferability is a unique feature under the third
function of the bill of lading as a document of title, as discussed in the previous discussion.
This position under the essDOCS DSUA seems similar to that under the CMI Rules where it
is observed that the receipt message is the electronic bill of lading itself because it evidences
the receipt of goods, contains the contract of carriage information such description of goods
and the private key which concerns the transferability feature, as provided in rule 4 of CMI

Rules.

1189 ibid.
119 ibig,
91 Harling (n 978).
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As regards the concepts of ‘novation’ and ‘attornment’ under the essDOCS system, Gaskell
argues that that the effectiveness of an essDOCS bill of lading, like a Bolero bill, ‘relies on
attornment and novation as between the parties, in particular to transfer title’.!'°? Harling notes
that ‘the terms on which the various novations occur are elaborated in the DSUA using concepts
and terminology drawn from COGSA 92 so as to create a precise functional equivalence’.!!3
Harling describes these two concepts by saying that ‘[n]ovation, which is used to transfer
contractual rights and liabilities’ and ‘[a]ttornment, which is used to transfer constructive
possession’.!** DSUA provides for all rights of suit that the holder will acquire upon such
transfer of the right of control in accordance to rule 8.3.1. The new holder will acquire by virtue
of ‘... novation all rights of suit on the terms of the Contract of Carriage contained in or
evidenced by the Electronic Record ...".!!% Like Bolero Rulebook, essDOCS DSUA reserves
the right of the new holder to reject the transfer of the essDOCS bill of lading (eDoc) in

according with rules 7.9.1 and 7.9.2 provide:

7.9.1 For the avoidance of doubt, nothing contained in this Agreement shall prejudice,
enlarge or reduce the right which a new Holder of an eDoc may have, under any other
contract, including but not limited to any contract of sale or letter of credit, and/or as a matter
of law, to reject an eDoc.

7.9.2 In the event of the new Holder having such right to reject an eDoc, the new Holder

may exercise that right by Transferring the eDoc back to the User from whom he received
it 1196

As regards the acquisition of contractual liabilities, based on the concept of novation, the new
holder must be subject to the same liabilities under the contract of carriage in accordance to

rule 8.5.1 of DSUA:

Where T&C 8.3 (Rights under an Electronic Record) operates in relation to any Electronic
Record and the new Holder:

(a) Produces the Electronic Record to the Carrier or the Carrier’s Delegate and/or takes
and/or demands delivery from the Carrier of any of the goods to which the Electronic Record

relates; or

1192 Gaskell (n 608).

1193 Harling (n 978).

1194 ibid.

1195 1§ 3 1.(a) of DSUA.

119 See the discussion in Harling (n 978).
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(b) makes a claim under the Contract of Carriage contained in or evidenced by the Electronic
Record against the Carrier in respect of any of those goods, or

(c) is a person who, at a time before becoming the Holder of that Electronic Record, took or
demanded delivery from the Carrier of any of those goods,

the new Holder shall thereupon be deemed to consent to become, and by novation shall
become, subject to the same liabilities under the Contract of Carriage contained in or

evidenced by the Electronic Record as if such new Holder had been an original party to that

Contract of Carriage.''’

Like the CMI Rules and Bolero Rulebook, essDOCS DSUA also reserves the right of the new
holder to switch to paper bill of lading, as set out in rule 8.5.2. Similarly, in a case where the
transferee is not a party to the essDOCS DSUA, a paper bill of lading will be issued for that
transferee.!'”® With regards to the concept of attornment and the transfer of constructive
possession, the new holder acquires the constructive possession of the goods described in the
electronic record. When an essDOCS user becomes a holder, essDOCS sends ‘notice (the
"Attornment") to the new holder and a copy to the previous holder acknowledging that the
carrier ‘holds’ the goods for the new holder.''”® Consequently, the new holder will ‘acquire

constructive possession of the goods described in the Electronic Record’.!?%°

As regards the delivery of the goods, the carrier only delivers the goods against production of

the electronic record to one of specific persons,'??!

which are: ‘the Consignee Holder, if one is
identified in a Non-Negotiable Electronic Record’,'?%? ‘the To Order Holder or such other
person as the To Order Holder may designate though the ESS-Databridge™ when the
Negotiable Electronic Record is Produced’!??® or ‘the Bearer Holder identified in the ESS-

Databridge™, if a Bearer Record’.!2%4

3 English law

Electronic bills of lading perform the first two functions of paper bills, as a receipt for the goods

and as evidencing or containing the contract of carriage under English law, as discussed

1197 ibid.

119 Interviews (n 15).

1199 1 8.4.1 of DSUA. See the discussion in Harling (n 978).
1200 1 8.4.2.

1201 r8.2.

12021 8.2.1.

12031 8.2.2.

1204 1 8.2.3.
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previously in Chapters Four and Five. However, for the document of title function, the case is
different under English law, under both the case law and the statutes. As for the case law, there
have been no specific cases regarding electronic bills of lading, as for Bolero bill of lading,

which are already on the market, Aikens et al. say:

No cases have come before the English courts in which the Bolero mechanism has been
scrutinised or challenged. The scheme appears to be a commercially effective and legally

valid one for replication of the functions of traditional bills as between the subscribers to it.

The limits to its use appear to have been more for commercial than legal reasons.'?%

Aikens et al. explain that ‘the cases concerned with electronic communication have principally
been concerned with its efficacy for the purposes of giving notice, as in The Pamela,'*°® and
Bernuth Lines v High Seas Shipping.”'?” Moreover, for the contract forms of Bolero Rulebook

and essDOCS DSUA wherein the English law is the default law, Tan et al. argue that:

Although there have been several cases and case precedents involving electronic documents,
we are not aware of any past or current cargo claims or disputes involving eBLs. ESS, Bolero

and e-title have also confirmed that they are not aware of any cases in any jurisdiction

questioning the validity of an eBL.1208

Furthermore, there are cases that may recognize the functions of electronic bill of lading as a
receipt for the goods and as evidencing or containing the contract of carriage, as seen
previously, such as the cases on evidence in electronic forms,'?? ‘other means conveying

information than written documents’,'?!* electronic signatures'?!!

and electronically stored
information.!?!> However, there might be a case that appears not to recognize electronic
alternatives: Glencore International AG."?'3 This case, for some scholars, ‘indicates that courts
have trended towards suspicion of electronic formats, often not treating them as "legally

equivalent" to their paper counterparts’.!?!* This case was first decided by the High Court of

1205 Ajkens, Lord and Bools (n 40) 44-50.

1206 11995] 2 Lloyd’s Rep 249. See Aikens, Lord and Bools (n 40) 19.
120712005] EWHC 3020 (Comm). See Aikens, Lord and Bools (n 40) 19.
1208 Tan, Starr and Wu (n 31).

1209 As in Mariton (n 943), and in Hill (n 944).

1210 Faber (n 450), as in Derby (n 1000).

1211 As in Ex p Dryden (n 953), Goodman (n 954), British Estate Investment Soc. Ltd (n 955), Brydges (n 956) and
Newborne (n 957).

1212 As in Victor Chandler International (n 1007).

1213 Glencore International AG (n 791).

1214 Bury (n 1181).
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Justice, Queen’s Bench Division, Commercial Court on 10 July 2015.12!3 The claimant was the
shipper, ‘Glencore International AG (Glencore), a multinational commodity trading and mining
company’.!?!® The defendant was the carrier, MSC Mediterranean Shipping Company SA
(MSC)."?'7 The claimant ‘shipped three containers of cobalt briquettes from Fremantle to
Antwerp under a bill of lading on May 21, 2012°.12!8 The bill of lading ‘named Glencore as the
shipper and C Steinweg NV (Steinweg), Glencore’s agents at Antwerp, as notify party’.!?!” The
bill of lading stated that it had to ‘be surrendered by the Merchant to the Carrier ... in exchange
for the Goods or a Delivery Order’.!??° There was also an express choice of English law as
applicable law to the bill of lading and the jurisdiction of the English High Court.'?2! ‘At

Antwerp, the cargo was discharged, but two of the three containers were misappropriated’.!???

‘Glencore claimed damages against MSC for breach of contract, bailment and conversion’.!??3

The port of Antwerp used ‘an electronic release system (ERS)’.!22* The bill of lading was a
negotiable bill marked ‘To order’ and provided: “When the cargo arrived at Antwerp it was
handled under an ERS used for containerised cargo.’!??® ‘Under the ERS carriers did not issue
paper delivery orders or release notes against bills of lading, but instead provided computer-
generated electronic numbers (PIN codes) which holders of bills presented to the terminal and
so took delivery of their goods’.!??6 In other words, according to Skopec, ERS is ‘a type of
EDI, for containerized cargo release at port terminals’.'??” It ‘provides computer-generated
electronic numbers, or PIN codes, which are emailed to agents to collect their shippers’
containers’.'??® ERS ‘was created to replace the need for the carrier to issue paper delivery

orders or to release cargo in return for bills’.!??* MSC’s agents emailed Steinweg a ‘release

note’ for the three containers, with a PIN code for each of them.!?3" But Steinweg found that

1215 (2005) EWHC 3020 (Comm).

1216 Allison Skopec, ‘PIN Chagrin: The Glencore Heist and EDI Through the Lens of Delivery Orders’ (2017)
42(1) Tulane Maritime Law Journal 221-246.
1217 Glencore International (n 791).

1218 Skopec (n 1216).

1219 ibid.

1220 {pid

1221 Glencore International (n 791).

1222 ibid.

1224 Skopec (n 1216).

1225 Glencore International (n 791).

1226 jbid.

1227 Skopec (n 1216).

1228 ibid.

1229 Skopec (n 1216).

1230 Glencore International (n 791).
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two of the containers had already been collected.!?3! ‘[T]he PIN code had been compromised
by an unknown third party’.!?3? Therefore, ‘Glencore brought an action against MSC, claiming
damages for breach of contract, bailment and conversion’.!?3? The claimant ‘submitted that the
MSC - the defendant - should have delivered the cargo only on presentation of the paper bill
of lading or a Delivery Order in exchange for it’.!?3* The defendant ‘contended that it handled
the cargo in accordance with the express terms of the paper bill of lading, or an implied term,
based on the previous course of dealings, that permitted use of the ERS’.'?*° It “also relied,
inter alia, on an estoppel argument’.!?*® Therefore, the legal question before the Commercial
Court was ‘whether the ERS constituted a legal equivalent to a delivery order’.!?*” The court
held that the defendant ‘was in breach of contract and bailment, and gave judgment in favour
of Glencore’.'?3¥ MSC appealed the decision and the Court of Appeal dismissed the appeal and
held, inter alia, that ‘[t]he provision of the PIN codes did not amount to delivery of possession
of the goods’.'?3° Therefore, the Court of Appeal confirmed the decision of the Commercial
Court. Goldby comments on the decision that it ‘demonstrates that in the absence of express
agreement, the question of whether an electronic alternative is equivalent to paper document

(in this case a delivery order) can be very difficult (and costly) to determine’.!24

However, this research may argue that this case does not deal with electronic bills of lading
and it concerns a delivery order and ERS that faced a cyber-attack for the lack of security
protection. Therefore, if ERS system was secure, the case might have had a different outcome.
The case also does not challenge any electronic bills of lading service providers like Bolero,
essDOCS or any others. Moreover, there was no express agreement between the parties to use
electronic alternatives of paper documents as stipulated in the multilateral agreements adopted

by electronic bills of lading providers, such Bolero or essDOCS.

As regards the UK statutes, it seems safe to argue that there are two different points of view as

to whether an electronic bill of lading or any electronic document can be a document of title.

1231 jbid.

1232 Skopec (n 1216).

1233 Glencore International (n 791).
1234 ibid.

1235 ibid.

1236 ibid.

1237 Skopec (n 1216).

1238 Glencore International (n 791).
1239 [2017] EWCA Civ 365.

1240 Goldby (n 479) 147.
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The first is that there are some provisions may apply to electronic bills of lading and their
functions, including the electronic message as document. The second is that there are some
other provisions may still follow the traditional common law and statutory definitions, as
discussed previously.'?*! Accordingly, the statutory provisions that may apply to an electronic

bill of lading as a document of title can be summarized as follows:

a. Section 13 of Civil Evidence Act 1995 defines a ‘document’ as ‘anything in which
information of any description is recorded.’

b. Schedule 1 of Interpretation Act 1978 defines the term ‘writing’, where the electronic
messages or document ‘may’ be included, stating that *"Writing" includes typing, printing,
lithography, photography and other modes of representing or reproducing words in a visible
form, and expressions referring to writing are construed accordingly.” However, as seen
previously, there are differences on the interpretation of this definition as to whether it
includes electronic documents.!?4?

c. Section 10(1)(c) of Civil Evidence Act 1968 (dealing with the admissibility of hearsay
evidence) states that ‘document’ includes ‘any disc, tape, sound track or other device in
which sound or other data (not being visual images) are embodied so as to be capable (with
or without the aid of some other equipment) of being reproduced therefrom’.

d. The Electronic Identification and Trust Services for Electronic Transactions Regulation
2016, which incorporated the EU Electronic Identification and Trust Services

1243

Regulation,'*** provides, inter alia, for the legal value of Electronic documents and related

certificates in Schedule 3(1) 7C on Electronic documents and related certificates states:

(1) In any legal proceedings an electronic document shall be admissible in evidence in
relation to any question as to the authenticity of an electronic transaction.
(2) For the purposes of this section an electronic document is anything stored in electronic

form, including text or sound, and visual or audiovisual recording.

1241 Aikens, Lord and Bools (n 40) 44-50. See section 4 ‘English law approach: a general view on the position of
English law in relation to the use of electronic bills of lading” in Chapter Three.

1242 Baughen (n 191) 25. See section 4 ‘English law approach: a general view on the position of English law in
relation to the use of electronic bills of lading” in Chapter Three.

1243 Regulation 910/2014 (n 740). See Stephen Tricks and Robert Parson, ‘The Legal Status of Electronic Bills of
Lading: A report for the International Chamber of Commerce (ICC)’, Appendix 1: England,
https://cdn.iccwbo.org/content/uploads/sites/3/2018/10/the-legal-status-of-e-bills-of-lading-oct2018.pdf
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. Section 7 of Electronic Communication Act 2000 recognizes electronic signatures as
admissible evidence in respect of authenticity of the data or communication concerned.

. The UK incorporation of the EU Directive on electronic commerce into domestic law
through the adoption of the Electronic Commerce (EC Directive) Regulations 2002.

The UK incorporation of the EU Directive on electronic signature through the adoption of

the Electronic Signatures Regulations 2002.

As for the statutory provisions that may not apply to electronic bills of lading and their

functions, especially as a document of title, they can be summarized as follows:

a. Subsection 1(5) and (6) of COGSA 1992 authorizes the Secretary of State to issue regulations

to make provision extending the application of COGSA 1992 ‘to cases where "a
telecommunication system or any other information technology" is used for effecting
transactions involving bills of lading’.'>** Yet, this provision may reflect an implied
permission to use electronic bills of lading, as referred to previously.'?** Therefore, it may
be possible to place this provision within the previous list of statutory provisions that may
apply to an electronic bill of lading as a document of title. But, this research places this
provision under the second list of statutory provisions that may not apply to electronic bills
of lading because the use of a new type or non-traditional document such as electronic bills
of lading specially as document of title needs a clear and specific provision.

. In connection to the authorization given the Secretary of State under subsection 1(5) and (6)
of COGSA 1992, as mentioned in Chapter Three, Baughen agrees that ‘no equivalent power
is contained in the Carriage of Goods by Sea Act 1971 allowing for a similar extension of
the provisions of the Hague-Visby Rules’.!246

. Contract (Rights of Third Parties) Act 1999 does not apply to carriage contracts of goods by
sea ‘contained in of evidenced by a bill of lading, sea waybill or a corresponding electronic
transaction’.'?47 Subsections 6(6) and (7) of the Act provides for the ‘Exceptions’ from its

scope of applications:

1244 Aikens, Lord and Bools (n 40) 44-50. See section 4 ‘English law approach: a general view on the position of
English law in relation to the use of electronic bills of lading’ in Chapter Three.

1245 Aikens, Lord and Bools (n 40) 36.

1246 Baughen (n 191) 25. See section 4 ‘English law approach: a general view on the position of English law in
relation to the use of electronic bills of lading” in Chapter Three.

1247 Baughen (n 191) 25.
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(6) In subsection (5) ‘contract for the carriage of goods by sea’ means a contract of carriage—
(a) contained in or evidenced by a bill of lading, sea waybill or a corresponding electronic
transaction, or

(b) under or for the purposes of which there is given an undertaking which is contained in a
ship’s delivery order or a corresponding electronic transaction.

(7) For the purposes of subsection (6)—

(a) ‘bill of lading’, ‘sea waybill” and ‘ship’s delivery order’ have the same meaning as in the
Carriage of Goods by Sea Act 1992, and

(b) a corresponding electronic transaction is a transaction within section 1(5) of that Act
which corresponds to the issue, indorsement, delivery or transfer of a bill of lading, sea

waybill or ship’s delivery order.

d. The definition of the term ‘writing’, in Schedule 1 of Interpretation Act 1978, does not apply

to ‘an electronic message’.!?48

These different arguments may mean that there are no clear or specific provisions under present
English law to recognize electronic bills of lading, particularly as documents of title. That is
why, as mentioned previously, Goldby argues that the ‘electronic bill of lading systems
designed to operate under English law must be based on multipartite agreements that effect the
desired transfers of right through the concepts of novation and attornment’.'?* Examples of
‘multipartite agreements’ are those under the contract forms of KTNET, Bolero Rulebook,
essDOCS, E-Title, edoxOnline and Wave, as discussed previously. It appears that under some
laws where electronic bills of lading are clearly recognized, for example Australian law, as
mentioned in Chapter Three, there is no need to rely on ‘the principles of novation and
attornment to transfer title under a BBL’.!>° Therefore, the concepts of novation and
attornment are applied under the contract forms which are governed by English law that lacks
a clear recognition of electronic bills of lading as equivalents to paper bills. Novation is ‘a
process whereby the old contract (between the carrier and the previous "holder") is terminated
and a new one, on the same terms, comes into existence between the carrier and the new
holder’.!?3! In other words, Clare describes novation in the Bolero system, for example, as ‘the
mechanism where the Bolero consignee acquires rights against the carrier: the carriers’ contract

with the shipper is (not transferred but) extinguished and a new contract on the same terms is

1248 ibid.

1249 Goldby (n 799).
1250 Laryea (n 833).
1251 Goldby (n 799).
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created between the carrier and the consignee’.!?3? As far as the concept of attornment is
concerned, Reynolds describes it, saying that ‘an attornment in respect of goods occurs where
the possessor of goods, whether himself the transferor or the bailee of the transferor,
acknowledges that he holds, and possesses, for another’.!?3? In other words, ‘attornment is an
act by a bailee in possession of the goods on behalf of another party. Attornment notionally
transfers possession in the goods to the other person (constructive possession) and can thus be
a delivery of goods sold’.'?** Attornment, ‘has its basis in medieval land law and consists of an
undertaking by the bailee of the goods (the carrier) to the new “holder” that he will deliver the
goods to him, thus giving the latter constructive possession of the goods’.!?3 In this connection,

Bolero for example, according to Clarke, ‘works by attornment and novation’.!?3¢ Clarke

compares attornment in the case of paper bills of lading and in Bolero bills of lading:

In the paper world the ‘key’ is the negotiable bill of lading which the carrier has created. In
the electronic world, the ‘key’ is the dominion [of the shipper] over the unique electronic
message that the carrier has created. By advising the party with dominion over the unique
electronic message that the carrier holds, the goods to that party’s order, the carrier is making

what is characterized under English law as attornment.'>’

4 Tllustration of the legal mechanism of Issuing and transferring an electronic bill of
lading until delivery of the goods

After the whole discussions on the three functions of electronic bills of lading under the
international approach and English law approach, this section tries to illustrate the legal
mechanism used in practice to issue and transfer an electronic bill of lading until delivery of
the goods based on two graphs. Graph no. 1 embodies the issuance of electronic bills of lading.
Graph no. 2 illustrates the transfer of electronic bills of lading until the goods are delivered to

the consignee.

As graph no. 1 shows, the parties to the contract of carriage, the carrier and shipper that

subscribe to use, for example, Bolero or essDOCS, as a third party to provide electronic bills

1252 Clarke (n 307).

1253 FMB Reynolds, ‘Attornment to Agent of Undisclosed Principal’ (1984) 4(3) Oxford Journal of Legal Studies
434-437.

1254 McGowan (n 286).

1255 Goldby (n 799).

1256 Clarke (n 307).

1257 ibid.
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of lading services. This subscription means that the parties to the contract of carriage agree to
use electronic alternatives, or specifically electronic bills of lading. This agreement to use an
electronic bill of lading may meet the ‘consent’ requirement under articles 3, 8(a) and 35 of
Rotterdam Rules and article 7(3) of MLETR. Moreover, such subscription means that those
parties or users agree to be bound by the contract forms, that is, Bolero Rulebook and essDOCS
DSUA. By these contracts, the parties agree to deal with the electronic alternatives as
functional equivalents to paper documents, and not to challenge the legal value of these
electronic alternatives before courts. Bolero Rulebook and essDOCS DSUA are governed by
English law, as discussed previously. The service providers of electronic bills of lading
facilitates the process of issuance and transfer of these bills until delivery of the goods. The
communications needed to carry out transactions between the parties to the contract of carriage,
whether between the carrier and the shipper or between the carrier and each holder, are carried
out via electronic alternatives provided at the provider’s platform, such as electronic messages,
signatures, notifications or confirmations. For example, Bolero Rulebook provides for the use
of ‘Digital Signature’,'?>% and essDOCS DSUA provides for the use of ’Electronic Signature,

as functional alternatives to handwritings.'?>

As graph no. 1 shows, the carrier via the platform services of the third parties, Bolero or
essDOCS, issues an electronic bill of lading to the shipper based on the latter’s request. This
request reflects the above-mentioned requirement of consent under the Rotterdam Rules and
MLETR. The issuance of electronic bill of lading may comply with article 35 of Rotterdam
Rules that deals with the issuance of the transport document or the electronic transport record.
Such issuance of an electronic bill of lading means that the carrier receives the goods from the
shipper in accordance with rule 4(a) of CMI Rules that deals with the form and content of the
receipt message. This issuance process of electronic bill of lading may replicate the issuance
process of paper bill of lading provided under article 3(3) of Hague-Visby Rules, which are
applicable under English law, and articles 1(7) and 14(1) of Hamburg Rules that deal with the
issuance of paper bills of lading. Graph no. 1 shows that the carrier issues the electronic bill of
lading via two ways: one is partially electronic and the other is competently electronic, as
discussed previously.!?® The choice between these two ways may also rely on agreement

between the carrier and shipper.

1258 See subsection 2.4 ‘Bolero’ in Chapter Six.
1259 See subsection 2.5 ‘essDOCS’ in Chapter Six.
1260 See subsections 2.3 ‘Bolero’ and 2.4 ‘essDOCS’ in Chapter Four.
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At issuance, the electronic bill of lading is signed electronically by the carrier or its agent, that
is, the shipmaster. The electronic signature services are provided on the provider’s platform.
This electronic signature may ‘identify the signatory in relation to the electronic transport
record, (or the electronic bill of lading), and indicate the carrier’s authorization of the electronic
transport record’ in accordance with article 38 of Rotterdam Rules. With such issuance and
signature, the electronic bill of lading may replicate the first function of paper bill of lading as
areceipt for the goods in accordance with article 1(8)(a) of Rotterdam Rules. This performance
as a receipt seems possible under English law because English courts accept the electronic
evidence and there is no clear provision under relevant UK statutes contesting the evidentiary

value of electronic means.!?%!

Graph no. 1 also shows how the third function of paper bill of lading as evidencing or
containing the contract of carriage can be dematerialized by the electronic bill of lading. In the
issuance process, the carrier inserts its terms and conditions of the contract of carriage in the
electronic bill of lading. These terms and conditions may be modified, changed or negotiated
between the carrier and shipper based on agreement and then be included in the electronic bill
of lading. This inclusion may comply with article 1(18)(b) of Rotterdam Rules that provides
for the second function of electronic transport record as evidencing or containing the contract
of carriage. These terms and conditions are part of other information related to the contract of
carriage to be included in the electronic bill of lading. This information is referred to as
‘contract particulars’ that include, according to article 1(23) of Rotterdam Rules ‘any
information relating to the contract of carriage or to the goods (including terms, notations,
signatures and endorsements) that is in a transport document or an electronic transport record’.
These contract particulars cover information that describes the goods as a receipt for the goods
and evidences or contains the contract of carriage. The inclusion of these terms and conditions
along with other information or contract particulars in the electronic bill of lading may also
comply with rule 4(b) of CMI Rules. Moreover, these terms and conditions and other contract
particulars included in an electronic bill of lading have the same legal value and effect as those
included in a paper bill of lading in writing based on the principle of functional equivalence
provided in articles 8 and 3 of Rotterdam Rules. This inclusion to evidence or contain the
contract of carriage by electronic bills of lading can be accepted under the English law as in

the case of the recipe function since there are cases that already accepted the electronic

1261 See section 2.5 ‘English law” in Chapter Four.
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evidence and there is no clear provision questioning the validity of that electronic evidence
under relevant UK statutes.'?> Consequently, as graph no. 1 illustrates, electronic bills of
lading can perform the first and second functions of paper bills of lading as receipts for the
goods and evidencing or containing the contract of carriage respectively under international

approach and English law approach.

Graph no. 2 illustrates the transfer process of an electronic bill of lading. The carrier sends the
shipper a ‘private key’, as used by Bolero and essDOCS and under rules 4(b)(v) and 8 of CMI
Rules ‘to determine the rightful holder of the electronic bill of lading’.'?%* Therefore, when the
shipper confirms receipt of the private key, it becomes the holder of the electronic bill of lading.
Hence, the shipper has an ‘exclusive control” over the electronic bill of lading or a negotiable
electronic transport record according to articles 1(21), 1(22) and 8(b) of Rotterdam Rules. The
electronic bill of lading must be ‘subject to exclusive control from its creation until it ceases to
have effect or validity’.!2%* The private key is deemed to enable the exclusive control over an
electronic bill of lading as a functional equivalent that replicates the physical possession and
holdership of a paper bill of lading. It also maintains the security of transactions. This
functional equivalence of exclusive control is established under articles 8(b) of Rotterdam
Rules that ‘[t]he issuance, exclusive control, or transfer of an electronic transport record has
the same effect as the issuance, possession, or transfer of a transport document’. Similarly,
article 11 of MLETR provides for the conditions of equalization between the possession and
transfer of a transferable document or instrument and an electronic transferable record. More
specifically article 11(1)(a) of MLETR provides for an exclusive control as one of the
requirements to possess an electronic transferable record ‘[t]o establish exclusive control of

that electronic transferable record by a person’.

Being a holder of the electronic bill of lading via possessing the private key, the shipper is
entitled, inter alia, to transfer the electronic bill to another holder and to claim delivery of the
goods. The transfer of electronic bill of lading is processed when the shipper (Holder 1)
transfers the right of exclusive control to another person (Holder 2). This transfer of right of
exclusive control is provided for under article 1(22) of Rotterdam Rules that ‘[t]he "transfer"
of a negotiable electronic transport record means the transfer of exclusive control over the

record’. The shipper informs the carrier via the provider platform that it intends to transfer the

1262 See section 2.5 ‘English law’ in Chapter Five.
126 Goldby (n 26) 178.
1264 Sturley, Fujita and Ziel (n 80) 55.
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electronic bill of lading. Therefore, the carrier cancels the shipper’ private key and issues a new
one to the person whom the shipper designates. By possessing the new private key, this person,
that is, Holder 2, becomes the holder of the electronic bill of lading. Consequently, Holder 2
has the exclusive control over the electronic bill. By virtue of such transfer, the rights under
contract of carriage, evidenced or contained in the electronic bill of lading, are novated from
the shipper to Holder 2. This novation terminates the previous or ‘old contract’ of carriage of
goods ‘between the carrier’ and the shipper and creates a new contract between the same carrier
and Holder 2 with ‘the same terms’ and conditions.'?%> This principle of novation is applied
under the contract forms of Bolero Rulebook and essDOCS DSUA as a legal solution to cope
with the transfer issue of electronic bills of lading under English law that govern those
contracts.!?¢ With this novation, Holder 2 acquires the rights of previous contract of carriage,

including the transfer right of exclusive control over the electronic bill of lading.'?¢’

Therefore, Holder 2 can transfer the electronic bill of lading by transferring the right of
exclusive control to a new holder, that is, Holder 3, as depicted in graph no. 2. As in the case
with the shipper in the first transfer, Holder 2 informs the same carrier via the provider’s
platform that it intends to transfer the electronic bill of lading. Thus, the carrier cancels the
private key of Holder 2 and issues a new one to the person whom Holder 2 designates. When
this person, Holder 3, possesses that new private key, it becomes a holder of the electronic bill
of lading. By virtue of novation principle, the last contract of carriage between Holder 2 and
the carrier is terminated and a new contract is created between Holder 3 and the same carrier
with the same terms and conditions. This process may continue with a new holder, that is,
Holder 4 and so on in a possible chain of transfers. This process is called a ‘novation of the
contract’.'?®® The chain of novations under Bolero are carried out via the mechanism of Title
Registry. Bolero Rulebook provides that this Title Registry is used ‘to execute the functions
relating to Holdership and transfer of Bolero Bill of Lading’.'?®® This Title Registry records

‘the status of current Bolero Bills of Lading’.'?’° It is also ‘an audit trail of dealings with such

1265 Goldby (n 799).

1266 jbid. See section 3 ‘English law’ in Chapter Six.

1267 See subsections 2.4 ‘Bolero’ and ‘essDOCS’ in Chapter Six.

1268 Baughen (n 191) 26.

1269 1 1.1(53) of Bolero Rulebook. See subsection 2.4 ‘Bolero’ in Chapter Six.
1270 ibid.
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Bolero Bills of Lading’.'?”! The proposed holder has the option to accept or reject the transfer

or novation.'?7?

This agreed upon process of transfer between the parties to the contract of carriage may comply
with the requirements provided under article 9 of Rotterdam Rules that deals with the
procedures for use of negotiable electronic transport records. Article 9(1)(a) makes the use of
negotiable electronic transport records subject to ‘[t]he method for the issuance and the transfer
of that record to an intended holder’. This ‘method’ requirement is confirmed under article
10(1) of MLETR that requires the establishment of a ‘reliable method’ to use an electronic
transferable record. Article 9(1)(b) of Rotterdam Rules requires ‘that the negotiable electronic
transport record retains its integrity’. Similarly, article 10(1)(b)(iii) of MLETR provides that
the reliable method must ‘retain the integrity of that electronic record’. Article 9(1)(c) of
Rotterdam Rules requires that there must be a ‘manner in which the holder is able to
demonstrate that it is the holder’. This requirement can be observed in article 11 of MLETR
that links between the reliable method and exclusive requirements control as well as the holder
identification. Article 11 of MLETR requires that the reliable method used to possess an
electronic transferable record must ‘establish exclusive control of that electronic transferable

record by a person; and identify that person as the person in control’.

As seen in the transfer process, the private key method plays a noticeable role to meet the
above-mentioned requirements. The private key enables the holder of an electronic bill of
lading to have an exclusive control over the bill to functionally replicate the physical possession
of a paper bill of lading. Therefore, with this private key, the holder can exclusively transfer
the electronic bill of lading. Moreover, the agreement between the parties to contract of carriage
on a method to use the electronic alternatives plays another role to comply with the said
requirements. Goldby, as mentioned previously, argues that ‘Article 9 further emphasizes the
role of the parties in setting up a system that allows electronic recording and communication
of data constituting the transport record’.'?”3 This argument may reflect the role of contract
forms to establish the legal basis to use electronic bills of lading based on agreement as in

Bolero Rulebook and essDOCS DSUA.

1271 ibid.
1272 Low (n 271). See subsection 2.4 ‘Bolero’ in Chapter Six.
1273 Goldby (n 26) 192.
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As far as the legal mechanism of delivery is concerned, when the shipper or holder of an
electronic bill of lading possesses the private key, as mentioned earlier, it has the right, inter
alia, to claim delivery from the carrier. In the case of a carrier and shipper, the carrier is obliged
to deliver the goods under the contract of carriage evidenced or contained in the electronic bill
of lading. Moreover, this obligation is confirmed under article 11 of Rotterdam Rules that ‘[t]he
carrier shall, subject to this Convention and in accordance with the terms of the contract of
carriage, carry the goods to the place of destination and deliver them to the consignee’. The
place of destination or delivery is also agreed upon between the carrier and shipper according
to the contract of carriage. The place of delivery is one of the contract particulars to be included
in an electronic bill of lading. This inclusion is provided for as one of the carrier’s obligations
under article 36(3)(c) of Rotterdam Rules that deals with contract particulars. The consignee,
referred to in article 11 of Rotterdam Rules, that receives the goods is designated by the shipper
under the contract of carriage and also under article 51 of Rotterdam Rules. In addition to the
place of delivery, the date and time are agreed upon under the contract of carriage. Date and
time are also part of the contract particulars in accordance to article 36(3)(c) of Rotterdam

Rules.

In the case where the electronic bill of lading is transferred under the principle of novation, the
goods are delivered under the principle of attornment.'?’* Articles 47 and 51 of Rotterdam
Rules deal with the ‘constructive or symbolic possession’.!?’> Attornment is used under the
essDOCS DSUA ‘to transfer constructive possession’.'?’® The carrier only delivers the goods
against production of the electronic record to one of specific persons.'?’”” Bolero Rulebook
provides that the ‘Holder-to-order or Consignee Holder’ is the person who is entitled to the
delivery.'?’® It states that the Bolero bill of lading must ‘be surrendered either to the User
identified as the Surrender Party or, if none, to the Carrier in accordance with the Operational
Rules’.'?” Graph no. 2 shows, under the chain of transfers, there are three consignees, (or more
since this graph is just an example), because in each transfer there might be a different
designation of the person who receives the goods in accordance with the relevant instructions

of the shipper or each holder, Holder 2, 3 or 4.

1274 See section 3 English law’ in Chapter Six.

1275 Goldby (n 26) 191 and Bal (n 604) 189.

1276 Harling (n 978). See section 2.5 ‘essDOCS’ in Chapter Six.
1277 1 8.2. of DSUA. See section 2.5 ‘essDOCS’ in Chapter Six.
1278 1 3.6(1) of Bolero Rulebook.

1279 13.6(2).
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Electronic
Bill of
Lading

Multilateral
Agreement
under the
Providers'
Contract Forms

Issuance of the electronic bill of lading upon receiving the goods by
the carrier and shipper’ request — The first function is achieved.

Two ways to create an electronic bill of lading:

1. Paper document or word format (partially electronic)
2. Provider’s platform (completely electronic)

The carrier adds its own terms and conditions in the electronic bill
of lading — The second function is achieved.

Graph 1 Issuance of an electronic bill of lading
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Graph 2 Transfer of an electronic bill of lading and delivery of goods
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5 Conclusion

This chapter concludes that the relevant international convention, model laws and contract
forms have much more specific and clearer provisions to recognize electronic bills of lading as
documents of title than English law. The Rotterdam Rules, MLETR and CMI Rules provide
for electronic bills of lading or electronic transport records as negotiable documents. They
adopt the principle of functional equivalence and provide for the transfer of those records and
relevant transfer procedures. In practice, contract forms that involve Bolero Rulebook and
essDOCS DSUA provide for electronic bills of lading as documents of title. Bolero Rulebook
and essDOCS DSUA are governed by English based on agreements and the concepts of
novation and attornment to cope with the negotiability challenge. This chapter also concludes
that there is no clear or specific provision recognizing electronic bills of lading as documents
of title under the English law. There are some cases and provisions that seem to support the
recognition of the electronic bill of lading as a receipt for the goods or evidencing or containing
the contract of carriage, but they may not support the recognition of that bill as a document of
title. Therefore, electronic bills of lading are based on agreements and the concepts of novation

and attornment, as mentioned earlier.
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Chapter Seven: Conflict of Laws in Relation to Electronic Bills of Lading

1 Introduction

Based on the international approach of the research, this chapter starts the discussion with the
conflict of laws issue under the Rotterdam Rules. It explores how the Rotterdam Rules provide
for the issue in relation to electronic transport records. It also examines the position of MLETR
and the CMI Rules. Next, it examines the position under contract forms of Bolero and
essDOCS. The English law position is also examined in this chapter to follow the English law
approach. The chapter will end up with a conclusion that shows the results reached in terms of

the conflict of laws issue under international and English law approaches.

2 International approach

This approach involves the study of conflict of laws under relevant international conventions,

model laws and contract forms.
2.1 Rotterdam Rules

Chapter 14 of Rotterdam Rules on jurisdiction is applicable ‘only if States pursuant to article
74 declare to be bound by the provisions of chapter 14 (so-called an "opt-in" option).!?%° Article
74 of Rotterdam Rules provides that ‘[t]he provisions of this chapter shall bind only
Contracting States that declare in accordance with article 91 that they will be bound by them’.
Berlingieri argues that Chapter 14 of Rotterdam Rules avoids the EU restrictions on its Member

States saying that:

Within the European Union the provisions on jurisdiction contained in both the Hamburg
Rules and the Rotterdam Rules come under the competence of the Commission and of the
Council of Europe and, therefore, individual Member States would be prevented to become
individually parties to such Rules. This difficulty has been overcome by the Rotterdam Rules
by making the chapter on jurisdiction applicable only if States pursuant to article 74 declare

to be bound by the provisions of chapter 14 (so-called ‘opt in’ option).1281

1280 Berlingieri (n 279).
1281 ibid.
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In other words, Diamond explains that the ‘EU Member States cannot become parties to an
international Convention containing jurisdiction provisions without a reference to, and the
agreement of, the Council of the EU’.!282 Article 91, referred to in article 74 provides for the
‘procedure and effect of declarations’.!?%* The Rotterdam Rules also provide for the competent
court in Chapter 14. The plaintiff is entitled ‘to institute judicial proceedings’ against the carrier
in ‘a competent court within the jurisdiction’ in one of specific places,'?®* which are: [t]he
domicile of the carrier’,'?®* [t]he place of receipt agreed in the contract of carriage’,'?%¢ ‘[t]he
place of delivery agreed in the contract of carriage’'?%” or ‘[t]he port where the goods are
initially loaded on a ship or the port where the goods are finally discharged from a ship ... 1288
Yet, the competent court can be designated based on agreement between the shipper and carrier
in accordance with the relevant rules of the Conventions (the Rotterdam Rules).!?% Article 67
Rotterdam Rules deals with the ‘choice of court agreement’. The jurisdiction of the court might
be ‘exclusive’ and this is ‘only if the parties so agree and the agreement conferring

jurisdiction’'?%? in accordance to the following requirements:

(a) Is contained in a volume contract that clearly states the names and addresses of the parties

and either (i) is individually negotiated or (ii) contains a prominent statement that there is an

1282 Diamond (n 606).
1283 art 91 of Rotterdam Rules states:

1. The declarations permitted by articles 74 and 78 may be made at any time. The initial
declarations permitted by article 92, paragraph 1, and article 93, paragraph 2, shall be made
at the time of signature, ratification, acceptance, approval or accession. No other declaration
is permitted under this Convention.

2. Declarations made at the time of signature are subject to confirmation upon ratification,
acceptance or approval.

3. Declarations and their confirmations are to be in writing and to be formally notified to the
depositary.

4. A declaration takes effect simultaneously with the entry into force of this Convention in
respect of the State concerned. However, a declaration of which the depositary receives
formal notification after such entry into force takes effect on the first day of the month
following the expiration of six months after the date of its receipt by the depositary.

5. Any State that makes a declaration under this Convention may withdraw it at any time by
a formal notification in writing addressed to the depositary. The withdrawal of a
declaration, or its modification where permitted by this Convention, takes effect on the first
day of the month following the expiration of six months after the date of the receipt of the
notification by the depositary.

1284 art 66(a).
1285 a1t 66(a)(i).
1286 art 66(a)(ii).
1287 art 66(a)(iii)
1283 art 66(a)(iv).
1289 art 66(b).
1290 art 67(1).

222



exclusive choice of court agreement and specifies the sections of the volume contract
containing that agreement; and
(b) Clearly designates the courts of one Contracting State or one or more specific courts of

one Contracting State.!?’!

The Rotterdam Rules also provide for the case where ‘[a] person is not a party to a volume
contract’.'?? In such a case, this person will be ‘bound by an exclusive choice of court

agreement’, as discussed earlier.'>”> However, this case is restricted by the following:

(a) The court is in one of the places designated in article 66, subparagraph (a);

(b) That agreement is contained in the transport document or electronic transport record;

(c) That person is given timely and adequate notice of the court where the action shall be
brought and that the jurisdiction of that court is exclusive; and

(d) The law of the court seized recognizes that that person may be bound by the exclusive

choice of court agreement.'?%*

The above-mentioned term ‘volume contract’ is defined as ‘a contract of carriage that provides
for the carriage of a specified quantity of goods in a series of shipments during an agreed period
of time. The specification of the quantity may include a minimum, a maximum or a certain
range’.!?>> The volume contracts might be viewed as ‘a special category that enjoy conditional
immunity from the mandatory regulatory regime otherwise established by the Rules’.'?°® The
plaintiff is also entitled under the Rotterdam Rules to bring an action against the ‘maritime

performing party’.'?°” The term ‘maritime performing party’ is defined:

‘Maritime performing party’ means a performing party to the extent that it performs or
undertakes to perform any of the carrier’s obligations during the period between the arrival
of the goods at the port of loading of a ship and their departure from the port of discharge of
a ship. An inland carrier is a maritime performing party only if it performs or undertakes to

perform its services exclusively within a port area.'?%

1291 ibid.

1292 art 67(2).

1293 ibid.

1294 ibid.

1295 41 1(2).

1296 Thomas (n 20) Chapter 1.
1297 art 68 Rotterdam Rules.
1298 a1t 1(7).
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The plaintiff may institute judicial proceedings against the maritime performing party in a

competent court in one of two places, %

which are: ‘[t]he domicile of the maritime performing
party’13% or ‘[t]he port where the goods are received by the maritime performing party, the port
where the goods are delivered by the maritime performing party or the port in which the
maritime performing party performs its activities with respect to the goods’.!3%! The Rotterdam
Rules also provide for the issue of ‘recognition and enforcement’ of court decisions made in
Contracting States.'3?? If a decision made by a competent court in a Contracting State, it will
‘be recognized and enforced in another Contracting State’ in accordance with article 73(1) of

1303

Rotterdam Rules."??> However, a court may reject such recognition and enforcement, if the

refusal is attributed to the court’s law.!304

2.2 MLETR

Chapter IV of MLETR deals with the issue of the ‘cross-border recognition of electronic
transferable records’. Article 19 provides for ‘non-discrimination in relation to foreign
electronic transferable records’. Article 19 ‘aims at eliminating obstacles to cross-border
recognition of an electronic transferable record arising exclusively from the fact that it was
issued or used abroad. It does not affect private international law rules.’'3* The electronic
transferable record must not ‘be denied legal effect, validity or enforceability on the sole
ground that it was issued or used abroad’.!3% It seems possible to argue that this provision,
article 19(1), may aim at adapting to the movable nature of bills of lading in the sense that these
bills move from one place to another or from one country to another. It ‘aims to avoid that the
place of origin or use of the electronic transferable record could be considered in itself the
reason to deny legal validity or effect to an electronic transferable record’.!3?7 Article 19(1)
may echo article 12(1) the UNCITRAL Model Law on Electronic Signatures (2001),'3% which

states:

1299 art 68.

1300 art 68(a).

130T art 68(b).

1302 art 73.

1303 art 73(1).

1304 art 73(2).

1305 Explanatory Note to MLETR (n 781).
1306 a5t 19(1).

1307 Explanatory Note to MLETR (n 781).
1308 ibid.
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1. In determining whether, or to what extent, a certificate or an electronic signature is legally
effective, no regard shall be had:

(a) To the geographic location where the certificate is issued or the electronic signature
created or used; or

(b) To the geographic location of the place of business of the issuer or signatory.

The terms ‘issued’ or ‘used’ provided in article 19(1) of MLETR are intended to cover ‘all
events occurring during the life cycle of an electronic transferable record. In particular, they
include endorsement and amendment of the electronic transferable record’.3* Article 14 may

be ‘relevant’ to determine ‘the location of the place of business’,'3!? as follows:

1. A location is not a place of business merely because that is:

(a) Where equipment and technology supporting an information system used by a party in
connection with electronic transferable records are located; or

(b) Where the information system may be accessed by other parties.

2. The sole fact that a party makes use of an electronic address or other element of an
information system connected to a specific country does not create a presumption that its

place of business is located in that country.

Moreover, the term ‘abroad used in article 19(1) of MLETR ‘refer to a jurisdiction other than
the enacting one, including a different territorial unit in States comprising more than one’.!3!!
The provision in article 19(1) of MLETR does not affect ‘the application to electronic
transferable records of rules of private international law governing a transferable document or
instrument’.'3!12 Article 19(2) aims to ensure that MLETR ‘should not displace existing private
international law applicable to transferable documents or instruments, which is considered
substantive law for the purposes of the Model Law — MLETR’.!313 The Explanatory Note to
MLETR clarifies that ‘[t]he introduction of a special set of private international law provisions
for electronic transferable records would lead to a dual private international law regime, which
is not desirable’, and ‘[s]ince paragraph 1 - Article 19(1) of MLETR - refers only to non-

discrimination, while paragraph 2 - Article 19(2) - relates to private international law, the two

paragraphs operate on different levels and do not conflict with each other’.!3!4

1309 ibid.
1310 ibid,
BT ibid.
1312 art 19(2). Explanatory Note to MLETR (n 781).
1313 jbid.
1314 ibid.

225



2.3 CMI Rules

The CMI Rules address the application of international conventions or national laws under and
state that ‘[t]he Contract of Carriage shall be subject to any international convention or national
law which would have been compulsorily applicable if a paper bill of lading had been
issued’.!3!> There seems to be a challenge with rule 11 of CMI Rules in respect of the
jurisdiction provision.'3!® Rule 11 provides that ‘Electronic Data is Equivalent to Writing” and

states:

The carrier and the shipper and all subsequent parties utilizing these procedures agree that
any national or local law, custom or practice requiring the Contract of Carriage to be
evidenced in writing and signed, is satisfied by the transmitted and confirmed electronic
data residing on computer data storage media displayable in human language on a video
screen or as printed out by a computer. In agreeing to adopt these Rules, the parties shall

be taken to have agreed not to raise the defence that this contract is not in writing.

The challenge is that the above provision may not decide the jurisdiction on the validity of
electronic data as equivalent to writing.'3!” The stipulated agreement of ‘not to raise the defence
that the contract of carriage is not in writing’ is not a solution, because certain national laws
may still require that a contract of carriage be evidenced in writing.'*!® Therefore, [t]he legal
effect and validity of such provisions, however, will depend on the applicable law’.!3!° In

Goldby’ s view:

It is doubtful whether art 11 is sufficient to override statutory requirements for writing
which may apply in certain jurisdictions. Furthermore, the CMI Rules make no express
provision for rights and liabilities pertaining to the contract of carriage to be transferred
along with the Right of Control and Transfer, relying instead on the provisions of r 6 and
11, whereby transfer of such rights and liabilities would occur in accordance with
provisions in applicable transport Conventions, or national laws. This means that for
holders of electronic bills to realize the full benefits conferred by statutes affecting bills of

lading, the receipt message and the Private Key have to be recognized as constituting a bill

1315 1 6 of CMI Rules.

1316 UNCTAD, ‘Electronic Commerce and International Transport Service’, Report by the UNCTAD secretariat
2001, TD/B/COM.3/EM.12/2 31 July 2001 https://unctad.org/en/PublicationsLibrary/tdbcom3em12d2_en.pdf
BI7 ibid.

1318 ibid.

1319 ibid.
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of lading under applicable laws. This was and remains highly uncertain in the case of

current English law.!32°

2.4 Bolero

Under Rule 2.5(2) of Bolero Rulebook, the governing law of the relations between the parties
is deemed English law stating that ‘[a]pplicable Law. This Rulebook is governed by and shall
be interpreted in accordance with English Law’. Bolero Rulebook provides for exclusive and

non-exclusive jurisdiction agreements.'3?!

Marshall and Keyes say that ‘[e]xclusive
jurisdiction agreements designate the jurisdiction of the courts of a single country to the
exclusion of all others’.!3?2 Marshall and Keyes argue that such ‘agreements are a common
feature of international contracts’.'*?3 In comparison, ‘[n]on-exclusive jurisdiction agreements
indicate the parties’ submission to the jurisdiction of the nominated court, but also preserve
their rights to bring proceedings in any competent courts’.!32* Under Bolero Rulebook, disputes
arising solely from matters relating to ‘non-compliance with or breach of’ Bolero Rulebook
are ‘subject to the exclusive jurisdiction of the English courts’ according to rule 2.5(3).
However, Bolero Rulebook contains a ‘non-exclusive jurisdiction’ agreement that preserves

Bolero users’ freedom to choose their jurisdiction for other matters that do not relate to the

Rulebook:

Non-exclusive Jurisdiction. Any other dispute arising out of this Rulebook shall be subject
to the non-exclusive jurisdiction of the English courts. Nothing in this Rule 2.5 limits the
right of a User to bring proceedings in connection with this Rulebook, other than those which
fall within paragraph (3) of Rule 2.5, in any other court or tribunal of competent

jurisdiction. 3%

It seems relevant to mention that Bolero Rulebook includes special clauses that apply US law:
they are found in the Annex to Bolero Rulebook under the title of ‘U.S. Law Clauses’. The

Annex provides for the ‘Ad valorem Declarations’ that obliges the carrier to provide the shipper

with ‘the opportunity to declare the value of the goods’, if the contract of carriage of goods

1320 Goldby (n 461).

1321 1 2.5(3) and r 2.5(4) of Bolero Rulebook.

1322 Brooke Adele Marshall and Mary Keyes, ‘Australia’s Accession to the Hague Convention on Choice of Court
Agreements’ (2017) 41(1) Melbourne University Law Review 246-283.

1323 ibid.

1324 ibid.

1325 1 2.5(4) of Bolero Rulebook.
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covered by a Bolero bill of lading ‘includes carriage to or from a port or place in the United
States’.!3?® Such ‘declaration or absence’ must ‘be binding on the first Holder and any
successive Holder to the same extent as if the opportunity to declare a value had been contained
in a paper bill of lading’.!3?” Moreover, the US COGSA 1936 must ‘be incorporated and form
part of the contract of carriage contained in or evidenced by the Bolero Bill of Lading’, if ‘the
carriage covered by the Bolero Bill of Lading evidences Carriage to or from a port or place in
the United State’.!32® It seems possible to say that through the exclusive jurisdiction agreement,
Bolero Rulebook may try to preserve its system and to ensure the recognition of Bolero bills
of lading as functional and legal alternatives to paper bills of lading. Additionally, the non-
exclusive jurisdiction agreement may seek to preserve users’ freedom to agree on the terms

and conditions of their own contract.

2.5 essDOCS

essDOCS DSUA is ‘governed by the English law’,'3% like Bolero Rulebook, as discussed
previously. Yet, Gaskell argues ... it seems a possibility of some flexibility’ in the choice of
law.!330 Gaskell cites an example in this regard that the ‘US law could apply if the relevant
carriage concerned the USA’.!33! essDOCS DSUA adopts both exclusive and non-exclusive
jurisdiction. This position under essDOCS DSUA seems similar to that under Bolero Rulebook
where there is an English exclusive jurisdiction only in matters of non-compliance with or
breach of Bolero Rulebook, and non-exclusive jurisdiction over any other dispute arising out

of Bolero Rulebook, as seen in the previous discussion. Harling comments:

[TThe philosophy of the ESS DSUA is that it and the contracts of carriage are and remain
separate contracts, albeit that the DSUA acts as a facilitator of certain incidences of the
contract of carriage. In pursuit of this, the provision for the resolution of disputes aims only

at those disputes arising solely out of the DSUA. '3

1326 Annex (1) to Bolero Rulebook.

1327 ibid.

1328 Annex (2).

1329 Goldby (n 26) 142 and Gaskell (n 608).
1330 Gaskell (n 608).

1331 ibid.

1332 Harling (n 978).
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Under essDOCS DSUA, English courts have exclusive jurisdiction, but there might be a slight
difference between the positions of Bolero Rulebook and essDOCS DSUA in this regard since

the latter provides in rule 17.2 for the choice of New York jurisdiction:

Jurisdiction — Non-ESS related Claims: Any dispute between two or more Users arising
solely out of, or in connection with, the construction of this Agreement and/or an alleged
breach of this Agreement shall be subject to the exclusive jurisdiction of the High Court of
Justice in London, England unless each and every User which is a party to any such dispute
has made an election for New York jurisdiction in accordance with the provisions of T&C
17.3.1 below in which case any such dispute shall be subject to the jurisdiction provisions set

out therein.

As argued in respect of Bolero Rulebook, by carrying an exclusive jurisdiction agreement,
essDOCS DSUA may also try to preserve its system and the recognition of essDOCS bills of
lading as functional and legal electronic alternatives to paper bills. While for the non-exclusive
jurisdiction agreement, it may try to preserve the right of its users to agree on terms and

conditions for their own contract.

3 English law

Conflict of laws, according to Dicey et al., is ‘the branch of English law’ and ‘that part of the
law of England, which deals with cases having a foreign element’.!333 As regards the contract
of carriage, Tricks and Parson explain that ‘if the English court has jurisdiction, it will consider
the application of foreign law to all or some of the issues in the case when asked to do so by
one of the parties. If the relevant contract contains an express choice of law clause, that will
normally be recognized and applied’.!33* Dicey et al. explain the meaning of the term ‘foreign’

in that it may mean outside England,'33° as follows:

Because of this distinction between ‘country’ and ‘State’, the word ‘foreign’ as used in this
book normally means simply ‘not English.” It does not mean foreign in the political sense
Thus the expression ‘foreign country’ means any country except England, and applies as

much to Scotland or Northern Ireland as to France or Italy; and the expressions ‘foreign

1333 AV Dicey, L Collins and JHC Morris, Dicey, Morris & Collins on the Conflict of Laws (15th edn, Sweet and
Maxwell 2012) 3.

1334 Tricks and Parson (n 1243).

1335 Dicey, Collins and Morris (n 1333) 32.
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judgment’ and ‘foreign arbitration award’ mean judgment or awards given or made outside

England.’!33¢

English law is the chosen and applicable law in the contract of carriage evidenced or contained
in an electronic bill of lading under Bolero Rulebook and essDOCS, as seen earlier. However,
a problem may still persist under English law even if the applicable law is expressly provided
for in a contract of carriage evidenced or contained by electronic bill of lading. This is because
of the absence of a clear recognition of electronic bills of lading as equivalents to paper bills
under English law, as concluded in the discussion of Chapter Six. Moreover, bills of lading can
move from one country to another of different jurisdictions with the lack of an international
framework that regulates the use of electronic bills of lading since the Rotterdam Rules are not
in force yet. Nevertheless, English courts may hear the case and apply the chosen law if there
is ‘a bilateral or multilateral contractual arrangement’,'3*’ or in other words, according to
Goldby as referred to previously, ‘... multipartite agreements that effect the desired transfers of
right through the concepts of novation and attornment’.!33® as in Bolero Rulebook and

essDOCS DSUA.

The UK implemented the ‘Rome Convention on the Law Applicable to Contractual Obligations
of 19 June 1980, ‘by the Contracts (Applicable Law) Act 1990°.133° The Rome convention
‘lays down rules relating to the designation of the law applicable to contractual obligations and
also provides an essential regulatory framework for the contracting parties’.!** The
‘Regulation (EC) No 593/2008 on the law applicable to contractual obligations (Rome I)’
replaced ‘the Rome Convention’.!3*! This Regulation ‘came into force in the EU (except for

Denmark) for all contracts concluded on or after 17 December 2009°.1342

Rome I Regulation
applies to cases of conflict of laws that involve ‘contractual obligations in civil and commercial
matters’ and it does not apply ... to revenue, customs or administrative matters’. **? Since the

contract forms, that deal with electronic bills of lading such as Bolero Rulebook and essDOCS

1336 ibid.

1337 Tricks and Parson (n 1243).

1338 Goldby (n 799).

1339 Christine Riefa Article 5 of the Rome Convention on the Law Applicable to Contractual Obligations of 19
June 1980 and Consumer E-contracts: The Need for Reform’ (2004) 13(1) Information Communications
Technology Law 59-74

1340 ibid.

1341 Baughen (n 191) 392.

1342 ibid.

1343 1 1(1) of Rome I Regulation.
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DSUA as mentioned earlier, are governed by English law, the Rome I Regulation provides that
the contract must ‘be governed by the law chosen by the parties’.!3** It requires that the choice
of law must ‘be made expressly or clearly demonstrated by the terms of the contract or the
circumstances of the case’.!* It also states that ‘the parties can select the law applicable to the
whole or to part only of the contract’.!*¢ However, the Rome 1 Regulation may not be
applicable to electronic bills of lading, specifically negotiable electronic bills of lading, because
it excludes ‘negotiable instruments’ from its scope of application, as stated in its exclusion list
that ... (d) obligations arising under bills of exchange, cheques and promissory notes and other
negotiable instruments to the extent that the obligations under such other negotiable

instruments arise out of their negotiable character’.!34’

Yet, it seems safe to argue in light of this provision that non-negotiable sea waybills are
included under the scope of application of the Rome I Regulation. It also seems possible to
argue that the Rome I Regulation may still apply to ‘negotiable’ electronic bills of lading
despite the exclusion in article 1(2)(b), because there is no express reference to electronic bills
of lading. Moreover, there is no international recognition or international framework that
regulates the use of electronic bills of lading. Therefore, if it is accepted that the Rome I
Regulation excludes electronic bills of lading, it means that the Rome I Regulation excludes
not yet existed or not yet internationally recognized bills. Furthermore, the EU has adopted
electronic commerce and signatures as in the EU Directive on electronic commerce and EU
Directive on electronic signature, which are incorporated into UK domestic law.!34® However,
this argument may not stand with the presence of the ‘explicit’ exclusion of negotiable
instruments under the Rome 1 Regulation since electronic bills of lading are intended to be

‘functional equivalents’ to paper bills of lading.

Referring to the EU treaties is pertinent in light of Brexit.!3#° In other words, what will be the

position of the UK towards EU obligations after Brexit? It is submitted that the ‘[jJudicial

1344 r3 (1)

1343 ibid.

1346 ibid.

B4 1(2)(d).

1348 See section 4 ‘English law approach: a general view on the position of English law in relation to the use of
electronic bills of lading’ in Chapter Three.

1349 Brexit is:
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cooperation in civil and commercial matters is generally perceived to be of a rather "specialist
and technical nature"’.!3% This is set out in the 17th Report of the 2016-2017 Session of the
European Union Committee of the House of Lords under the heading ‘Brexit: justice for

families, individuals and businesses?’, item 8 paragraph 7,'3°! which states:

Given their highly specialist and technical nature, it is not surprising that these three
Regulations, and the system of civil justice cooperation that they maintain, received little public
attention during the referendum campaign or subsequently. However, they each play an
important role in facilitating the daily operation of the European legal system, while also
protecting the rights of EU citizens and the ability of businesses to engage with the Single
Market.

If judicial cooperation is not preserved, or no agreement is reached between the UK and the
EU, ‘because, for example, the UK and the EU cannot settle the issues of enforcement and
dispute resolution’, Ruhl argues that ‘the UK should apply the Rome I and Rome II Regulations
unilaterally and become a party to the Lugano Convention of 2007 as well as the Hague
Convention on Choice of Court Agreements’.!*>? The Rome II Regulation or ‘Regulation (EC)
No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome II)’ applies to cases of ‘conflict of laws’ that
involve ‘non-contractual obligations in civil and commercial matters’ and it does not apply ...
to revenue, customs or administrative matters or to the liability of the State for acts and
omissions in the exercise of State authority (acta iure imperii)’.!>>* The Rome II Regulation, as
does the Rome I Regulation, excludes ‘negotiable instruments’ from its scope of application,
as stated in its exclusion list that ‘... (c¢) non-contractual obligations arising under bills of

exchange, cheques and promissory notes and other negotiable instruments to the extent that the

[A] combination of the words ‘Britain’ and ‘exit’, which refers to Britain's withdrawal from
the European Union. For Europe, the shock of Brexit is profound since Britain is the only
major country to have left the European Union. The people of Britain voted for a withdrawal
from the European Union in a historic referendum on Thursday 23 June 2016. According to
The Economist, the referendum resulted in an overall vote to leave the EU, by 51.9% to
48.1%. However, the vote was split between the constituent countries of the United Kingdom,
with England and Wales voting to leave, and Scotland and Northern Ireland voting to remain.
businessdictionary.com <http://www.businessdictionary.com/definition/brexit.htmI[>
accessed 8 June 2019.

1350 G Ruhl, ‘Judicial Cooperation in Civil and Commercial Matters after Brexit: Which Way Forward’ (2018)
67(1) International and Comparative Law Quarterly 99-128.

1351 ibid.

1352 jbid.

1353 1 1(1) of Rome II Regulation.
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obligations under such other negotiable instruments arise out of their negotiable character’.!33

However, the Rome II Regulation is not examined in this discussion because there is a contract
involved, which is the contract of carriage evidenced or contained in an electronic or a paper
bill of lading. The Lugano Convention of 2007 or ‘Convention on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters’ applies to ‘... civil
and commercial matters whatever the nature of the court or tribunal’ and it does not apply “...
to revenue, customs or administrative matters’.'3>> As regards the Hague Convention on Choice
of Court Agreements of 2005 applies to ‘... international cases to exclusive choice of court

agreements concluded in civil or commercial matters’.!33

4 Conclusion

The Rotterdam Rules provide for a private international law regime where issues of competent
court and recognition and enforcement of court decisions are dealt with. However, there seems
no specific provisions that address electronic transport records in particular. MLETR deals with
the issue of legal effect, validity or enforceability of the electronic transferable records. It
provides for the principle of non-discrimination in relation to foreign electronic transferable
records. The CMI Rules provide for the applicable law issue but not adequately. The CMI
Rules still refer to international and national laws to decide claims if a paper bill of lading had
been issued, as provided in rule 6. As regards the contract forms, Bolero Rulebook and
essDOCS DSUA provide for the issues of applicable law and competent courts. They apply
the English law as a default law. They also provide for the exclusive and non-exclusive
jurisdiction agreements. English courts may only recognize the evidentiary value of an
electronic bill of lading as a receipt for the goods and as evidencing or containing the contract
of carriage, but not as a document of title. This is because no clear case law or statute recognizes
the electronic bill of lading as a document of title under English law. However, as discussed in
Chapter Six, this problem may be dealt with in practice through the contract forms based on
agreements that apply the concepts of novation and attornment, as used under Bolero Rulebook
and essDOCS DSUA.

B354+ 1(2)(c).
1355 1 1(1) of Lugano Convention of 2007.
1356 1 1(1) of Hague Convention on Choice of Court Agreements.
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Chapter Eight: Conclusion

1 Introduction

This chapter sets out the findings of the thesis, providing answers to the thesis questions. Based
on the international approach of the thesis, Chapter Eight summarizes the position of the
relevant international convention, model laws and contract forms in relation to the recognition
of electronic bills of lading as functional equivalents to paper bills of lading. In relation to
international conventions, it presents the position under the Rotterdam Rules. It also addresses
the position under the model laws, namely, MLETR and CMI Rules. It then tackles the position
in practice under contract forms, namely, Bolero and essDOCS. Based on the English law
approach of the thesis, Chapter Eight summarizes the position of English law in relation to the
functions of electronic bills of lading under case law and statutory provisions. Moreover,
Chapter Eight sets out the recommendations of the thesis in relation to the recognition of
electronic bills of lading under the international and English law approaches. Furthermore, the
chapter shows how this thesis enriches the knowledge on the subject of electronic bills of

lading. It also suggests future studies to be carried out on the subject.

2 Findings

The discussion of the research findings has two parts: the international approach and the
English law approach. The international approach summarizes the position under the relevant
international convention, model laws and contracts forms. The English law approach

summarizes the position under the case law and statutes.

2.1 International approach

The thesis concludes that the international community has tried to adapt to the rapid
developments in communication technologies. Since the early 1970s, many attempts have been
made to adapt to electronic commerce in general. Some of those attempts have been made to
adapt to electronic bills of lading in particular. Therefore, specialized international rules, model

laws and contract have been adopted to recognize and regulate the electronic bills of lading.
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2.1.1 Rotterdam Rules

The Rotterdam Rules, in article 1(8), expressly recognize the electronic transport record as
performing the first function of a paper bill of lading or transport document, that is, as a receipt
of goods. In the same article, they also recognize that electronic transport record performs the
second function, that is, evidencing or containing the contract of carriage of goods. In other
words, the Rotterdam Rules recognize electronic bills of lading as performing these two
functions as functional equivalents to transport documents. The Rotterdam Rules adopt the
principle of functional equivalence to equalize the legal validity between electronic transport
records and transport documents in articles 1(9), 1(10), 1(11), 1(19), 1(22), 1(23), 8(3), 10, 35,
36 and 38.

The Rotterdam Rules also recognize electronic transport records as performing the third
function of transport documents, that is, as documents of title. Chapter 3 of the Rotterdam
Rules specifically deals with electronic transport records. Article 8 deals with the use and effect
of electronic transport records. Article 8 establishes the principle of functional equivalence.
Article 9 lays down the procedures for use of negotiable electronic transport records. Article
10 deals with the replacement of negotiable transport documents or negotiable electronic
transport records. The Rotterdam Rules require exclusive control over electronic transport
records. The Rotterdam Rules equalize the physical control of a negotiable transport document
and the ‘exclusive control’ over a negotiable electronic transport record, as in articles 1(21),
1(22), 8(b), 47 and 51 of Rotterdam Rules.'*3” The Rotterdam Rules also provide for conflict

of laws issues.

2.1.2 Model laws

Model laws play a role, directly and indirectly, in the development of electronic bills of lading.
The direct role is played by a group of model laws that specifically deal with electronic bills of
lading or electronic transport records, namely MLETR and CMI Rules. The indirect role
involves a second group of model laws that deal with electronic commerce and contracts, such
as: the UNCITRAL Model Law on Electronic Commerce of 1996, the UNCITRAL Model Law
on Electronic Signatures (2001) and the United Nations Convention on the Use of Electronic

Communications in International Contracts (2005). The second group of model laws may assist

1357 See subsection 2.1 ‘Rotterdam Rules’ in Chapter Six and see Diamond (n 606), Goldby (n 26) 191 and Bal
(n 604) 189.
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in the development of electronic bills of lading because both the first and second groups of
model laws reflect the impact of modern means of communication and scientific technologies.
Both groups of model laws play a part in electronic commerce. Moreover, both of these groups
deal with similar subjects, such as: EDI, electronic writing, electronic signature, the principle

of functional equivalence and electronic communication.

2.1.2.1 MLETR

MLETR is the most recent model law that deals directly with electronic transport records.
However, it provides only for the third function performed by a negotiable electronic transport
record, that is, as a document of title. It does not provide for the first two functions, as a receipt
for the goods and as evidencing or containing the contract of carriage. The focus of MLETR
on the third function may be attributed to international attempts to cope with the most
challenging question of transferability of negotiable electronic transport records. MLETR
defines three relevant terms in respect of electronic transfer in article 2, namely, ‘electronic
record’, ‘Electronic Transferable Record’ and ‘Transferable Document or Instrument’.
MLETR adopts the principle of functional equivalence in articles 8, 9 and 10. It relies on this
principle to address the issue of symbolic or constructive possession of goods in the case of
negotiable electronic transport records. Moreover, article 11 provides for the conditions of
equalization between the possession and transfer of a transferable document or instrument and

an electronic transferable record.

MLETR also adopts two other principles. The first is the principle of non-discrimination
against the use of electronic means. Article 7(1) states that ‘[A]n electronic transferable record
shall not be denied legal effect, validity or enforceability on the sole ground that it is in
electronic form.” The second is the principle of technological neutrality. This principle ‘entails
adopting a system-neutral approach, enabling the use of various models whether based on
registry, token, distributed ledger or other technology’.!3® MLETR sets forth ‘a consistent and
technology neutral general standard on the assessment of reliability that applies whenever a
provision of the Model Law requires the use of a "reliable method" for the fulfilment of its
functions’.!3% It also gives the right to replace a transferable document with an electronic

transferable record and vice versa in articles 17 and 18. It further provides for conflict of laws

1358 Explanatory Note to MLETR (n 781).
1359 ibid.

236



issues. Chapter IV of MLETR deals with the issue of cross-border recognition of electronic
transferable records. Article 19 provides for the non-discrimination in connection with foreign

electronic transferable records.

2.1.2.2 CMI Rules

The CMI Rules are the first specialized model law to deal with electronic bills of lading. They
adopt the principle of functional equivalence in rules 4(d) and 11. The CMI Rules provide for
the three functions of electronic bills of lading. Rule 4 of CMI Rules provides for the receipt
function of electronic bills of lading. The CMI Rules also provide for the second function to
evidence or contain the contract of carriage in rules 4(b) and 5(a) and (b). The CMI Rules also
provide for the challenging issue of transferability of electronic bills of lading as documents of
title in rules 7 and 8. The CMI Rules adopt the concepts of ‘private key’, ‘holder’ and ‘exclusive
rights’ acquired from the holdership of a private key to cope with the document of title function
question. The CMI Rules also establish the procedures for transferring exclusive rights to other

new proposed holders.

2.1.3 Contract forms

The contract forms reflect the practical side of the thesis and play a role in the justification of
the study because electronic bills of lading are in use in the maritime industry. These forms
provide the legal solutions to deal with electronic bills of lading, including the transfer of
electronic bills of lading issue, which are based on agreement. This agreement obliges all
parties to treat electronic bills of lading as functional equivalents of paper bills and not to
contest the legal validity of these bill before any court. The solutions also relies on the concepts
of novation and attornment to deal with the issue of transfer of electronic bills of lading. The
contract forms of Bolero Rulebook and essDOCS are examined to reflect how the contract
forms legally dematerialize the three functions of paper bills of lading. Bolero and essDOCS
are approved by the International Group of P&I Clubs. Moreover, interviews are carried out
with both Bolero and essDOCS. The thesis finds that there are two ways to create an electronic
bill of lading.'3" The first way uses a paper document or Word format or similar, which is

scanned and uploaded to the provider’s system.'3¢! This is a partially electronic way of creating

1360 Interviews (n 15).
1361 ibid.
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an electronic bill. The second way uses the structure data in the provider’s platform and is

completely electronic.!362

2.1.3.1 Bolero

Bolero Rulebook adopts the principle of functional equivalence in rules 2.2.2(1), (2) and (3),
2.2.3(1), (2) and (3), 3.1(3), 3.2(1)(b), 3.2(2) and (3), 3.9(1)—(6), 3.10(1)—(6), and 3.11(1)—(4),
and Annex (1). Bolero Rulebook deals with the receipt function in rules 3.1(1)(a) and 1.1(6).
It provides for the second function of bills of lading as evidencing or containing the contract
of carriage in rule 3.1(1)(b). As regards the document of title function, the Title Registry
executes ‘the functions relating to Holdership and transfer of Bolero Bill of Lading’ in
accordance to rule 1.1(53). Bolero Rulebook provides for relevant key players to perform the
document of title function, for example, private key, digital signature core messaging platform
and different types of holders. As seen in the chapters, since the COGSA 1992 may not apply
to electronic bills of lading, Bolero Rulebook relies on agreement and the concepts of novation
and attornment to cope with the transfer of Bolero bills of lading and deliver goods to the

holder.!363

2.1.3.2 essDOCS

essDOCS DSUA adopts the principle of functional equivalence. Under the essDOCS system,
the receipt function is achieved by inserting the descriptions of the goods in the essDOCS bill
of lading which acts as a receipt for the goods as does a paper bill of lading.'3** essDOCS
DSUA also deals with the second function where the carrier adds its own terms and conditions
of the contract of carriage to be included or evidenced in the essDOCS electronic bill of
lading.'36% essDOCS DSUA provides for the document of title function challenge and the key
terms or players to transfer electronic bills of lading such as the electronic record, right of
control and holder. Like Bolero Rulebook, essDOCS DSUA is based on agreement and the
concepts of novation and attornment to cope with the transfer of essDOCS bills of lading and

deliver goods to the holder.'36¢

1362 jbid.

1363 Goldby (n 799), Clarke (307), Baughen (n 191) 26, Tan, Starr and Wu (n 31) and Interviews (n 15).

1364 Interviews (n 15).

1365 ibid.

1366 Goldby (n 799), Clarke (307), Baughen (n 191) 26, Harling (n 978), Tan, Starr and Wu (n 31) and Interviews
(n 15).
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2.2 English law approach

English law seems slower in adapting to developments in means of communication and
technology in terms of electronic bills of lading. As regards the case law, there are cases that

have accepted the evidence in electronic forms,'3¢7 ¢

other means conveying information than
written documents’,'3% electronic signatures'*®® and electronically stored information.!37
These cases reflect the possibility that English courts may admit the evidentiary value of
electronic bills of lading. As such, English courts may admit the electronic bill of lading as a
functional equivalent to perform the first two functions of paper bills, that is, as a receipt for
the goods and as evidencing or containing the contract of carriage. For a number of scholars,
Glencore International™>’" does not appear to recognize electronic bills of lading. However, it
is submitted that this case does not apply to electronic bills of lading. There is an absence of a
specific case law that denies or admits the electronic bills of lading and their functions. In
relation to UK statutes, The thesis discusses two groups of statutory provisions. The first group
may apply to electronic bills of lading, while the second group may not apply. The second
group of statutory provisions may still traditionally rely on the physical nature of the paper bill
of lading.'3"

The thesis concludes that the current English law may recognize electronic bills of lading as a
receipt for goods or as evidencing or containing the contract of carriage. With regard to the
third function, the current English law may not recognize electronic bills of lading as
documents of title. There is no specific case law or statutory provisions on the transferability
of electronic bills of lading. In sum, there is currently no specialized English law that deals
with electronic bills of lading or electronic transport records, especially no regulations have
been issued under the authorization of subsection 5(1) of COGSA 1992. It may be possible to
argue that the timing seems not yet right for the recognition of electronic bills of lading or
electronic transport records under English law in comparison with the relevant position under
other national laws, like the Australian and US laws. The thesis finds that the English courts

took centuries before they admitted paper bills of lading as documents of title, a period of time

1367 As in Mariton (n 943), and in Hill (n 944).

1368 Faber (n 450), as in Derby (n 1000).

1369 As in Ex p Dryden (n 953), Goodman (n 954), British Estate Investment Soc. Ltd (n 955), Brydges (n 956) and
Newborne (n 957).

1370 As in Victor Chandler International (n 1007).

137 Glencore International AG (n 791).

1372 Aikens, Lord and Bools (n 40) 44-50 and Baughen (n 191) 25.
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that ran from the fourteenth century, when the receipt function was recognized, until the 1794
when Lickbarrow'’® decided that a paper bill of lading was a document of title. However, it
may be not appropriate to compare the time needed to recognize paper bills of lading with that
needed for the recognition of electronic ones. The current advanced means of communication
and technologies were not available in those centuries when paper bills emerged, whereas The
thesis finds that electronic bills of lading emerged rapidly in the 1970s. They came into
common use in 1990. They took only a few years to emerge in comparison with the emergence
of paper bills of lading, which took centuries. Yet, the rapid emergence of electronic commerce
in general is already reflected in the English law as for the incorporation of EU Directives on
electronic commerce and signature into domestic law. Moreover, the electronic commerce is
reflected even in subsection 1(5) of COGSA 1992. This section authorizes the Secretary of
State to issue regulations to make provision extending the application of COGSA 1992 ‘to
cases where "a telecommunication system or any other information technology" is used for
effecting transactions involving bills of lading’.'37* As a legal and provisional solution to use
electronic bills of lading, including as documents of title under current English law, electronic
bills of lading rely on agreement and concepts of novation and attornment.'3’> Such agreement
along with the concepts of novation and attornment are currently in use under the contract

forms, such seen in Bolero Rulebook and essDOCS DSUA.

3 Recommendations

The thesis recommends solutions for the outstanding obstacles that hinder the clear recognition
of electronic bills of lading. The recommendations can be carried out in the international and

English law approaches.

3.1 International approach

Electronic bills of lading can perform the three functions of paper bill of lading under the
Rotterdam Rules, as concluded earlier in this chapter. The Rotterdam Rules adapt to new

technologies in maritime transportation, but the Rules are not in force yet.!3¢ Article 94 of

1373 Lickbarrow (n 62). See Aikens, Lord and Bools (n 40) 1-17.

1374 Aikens, Lord and Bools (n 40) 44-50.

1375 Goldby (n 799), Clarke (307), Baughen (n 191) 26, Harling (n 978), Tan, Starr and Wu (n 31) and Interviews
(n 15).

1376 UN, ‘Treaties’ <https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XI-D-
8&chapter=11&clang= en > accessed 25 December 2020.
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Rotterdam Rules, which deals with the entry into force, requires twenty instruments of

ratification, acceptance, approval or accession:

1. This Convention enters into force on the first day of the month following the expiration
of one year after the date of deposit of the twentieth instrument of ratification, acceptance,
approval or accession.

2. For each State that becomes a Contracting State to this Convention after the date of the
deposit of the twentieth instrument of ratification, acceptance, approval or accession, this
Convention enters into force on the first day of the month following the expiration of one
year after the deposit of the appropriate instrument on behalf of that State.

3. Each Contracting State shall apply this Convention to contracts of carriage concluded

on or after the date of the entry into force of this Convention in respect of that State.

There are currently only 25 Signatories and 5 parties to the Rotterdam Rules.!3”” The thesis
may recommend that the international community, in particular those specialist international
organizations that deal with international trade and commerce, may try to increase the
awareness on the merits of the Rotterdam Rules. The merits include the adaptation to new
technologies in international trade and maritime transportation, and bridging the gaps in the
current international legal regime of Hague-Visby Rules and Hamburg Rules that still governs

the carriage of goods by sea.

As regards model laws, the research concludes that these model laws play a practical role in
the emergence of electronic bills of lading because they assist national legislators to establish
legal frameworks for drafting laws that may recognize electronic bills on the national level,
which is especially important in light of the lack of a current, valid international convention
that governs the use of electronic bills of lading. Moreover, these model laws, especially the
CMI Rules, establish the general principles to the use of electronic bills of lading under contract
forms, such Bolero Rulebook and essDOCS DSUA, as for the principle of functional
equivalence, and necessary terms and mechanisms such private key and holdership. However,
the adoption of the CMI Rules was almost 40 years ago. Therefore, the CMI Rules may not be
suitable in light of new developments in means of communication and Internet. Article 11 of
CMI Rules, for example, refers or limits the data storage to ‘a video screen or as printed out by

a computer’:

1377 ibid.
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The carrier and the shipper and all subsequent parties utilizing these procedures agree that
any national or local law, custom or practice requiring the Contract of Carriage to be
evidenced in writing and signed, is satisfied by the transmitted and confirmed electronic data
residing on computer data storage media displayable in human language on a video screen or
as printed out by a computer. In agreeing to adopt these Rules, the parties shall be taken to

have agreed not to raise the defence that this contract is not in writing.

Today, data storage and process seem quite different from 40 years ago. Data now can be
stored, processed, displayed and sent easily by devices such as mobile phones, iPads or laptops
via Internet. Transactions or payments can be made with just one touch. Anyone can make
these transactions from any palace in the world via her/his personal mobile phone and Internet.
Anyone can sell, buy, rent, transfer, shop or enter into agreements online via advanced means
of communication and technologies. New model is needed. Therefore, in 2017, MLETR was
adopted to cope with the transferability challenge of electronic bills of lading as documents of
title. However, MLETR deals only with the transfer issue and does not address the first two
functions to be performed by electronic bills of lading as receipts for the goods and evidencing
or containing the contract of carriage. MLETR provides only for the document of title function
because that the first two functions seem easier to be dematerialised and recognized rather than
the challenging function of document of title. Consequently, The thesis may recommend the
adoption of a comprehensive model law that deals with the three functions of electronic bills

of lading.

With regard to the contract forms, the thesis concludes that these forms are practical and
functioning properly. The contract forms may cope with challenges that face the use of
electronic bills of lading, specially the transferability challenge, based on agreement and
concepts of novation and attornment, as mentioned earlier. However, regardless of this success,
the thesis concludes that it is not satisfactory to keep depending on agreement and the concepts
of novation and attornment to deal with the electronic bills of lading. The contract forms may
work as a provisional solution since currently there is no law that recognizes electronic bills of
lading. A ratified and in-force international convention or law is needed to recognize electronic
bills of lading for the sake of consistency and security in international transactions that deal
with such a type of new bills. The movable nature of a bill of lading, as moving from one

country to another, increases the need for an international law. Therefore, the thesis again may
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recommend increasing the awareness of the merits of the Rotterdam Rules to accelerate their

entry into force.

3.2 English law approach

What is mentioned in the previous discussion on the contract forms is applicable to English
law, because the applicable law under the contract forms is English law. Therefore, the use of
electronic bills of lading under English law, as mentioned earlier, is based on agreement and
concepts of novation and attornment, as a provisional solution to bridge the legal lacuna in the
case law and statutory provisions. Hence, the thesis may recommend the adoption of a new
legislation that governs electronic bills of lading and bridge the above-mentioned gap in the
current English law to recognize electronic bills of lading or electronic transport records as
functional equivalents to paper bills of lading. The thesis may also recommend issuing the
regulations referred to in subsection 1(5) of COGSA 1992. The provision of subsection 1(5) of
COGSA 1992 may look to be an implied permission to use electronic bills of lading.'3’® On
other hand, subsection 1(5) may be looked upon as an express provision that the use of
electronic bills of lading are not yet allowed under English law. Whatever the case, subsection
1(5) may pave the way for the recognition of electronic bills of lading under English law as it

is the foundation upon which to issue the intended regulations.

The thesis also may recommend that the new regulations need to be clear in its recognition of
electronic bills of lading. The new legislation should expressly provide for the three functions,
as receipts for the goods, as evidencing or containing the contract of carriage and as documents
of title functions, to be performed by electronic bills of lading. Electronic bills of lading cannot
replace paper bills of lading as functional equivalents if they, for example, perform only the
first two functions without being documents of title. In this case where electronic bills of lading
perform only the first two functions without being a document of title, these electronic bills of
lading would be functional equivalents to paper waybills since these waybills are not
negotiable. Therefore, clarity in the new legislation is important in order to avoid any
conflicting interpretations or doubt about the application of the new legislation. Equally
important, clarity in the new legislation is needed because some national legislations provide

for electronic records, electronic writing, electronic signatures and electronic contracts but do

1378 Aikens, Lord and Bools (n 40) 44-50. See section 4 ‘English law approach: a general view on the position of
English law in relation to the use of electronic bills of lading’ in chapter three.
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not clearly or expressly provide for the third function to be performed by electronic bills of

lading as documents of title.

4 Contribution to Knowledge

Though it seems a considerable number of studies have been carried out on electronic bills of
lading, this thesis is a genuine research based on solid academic standards. The thesis tries to
cover all aspects of the subject and to answer its relevant questions. It intends to enrich the
knowledge in the subject of electronic bills of lading, which are currently in use, but facing,
inter alia, legal challenges. It examines these legal challenges under present international rules,
model laws and contract forms as well as English law. It relies on approaches and
characteristics that distinguish it from other studies. There might be found one or more of these
approaches or characteristics in other works but seemingly not all in one academic research at

a Ph.D. level.

The thesis is function-based research. It rests its analysis on the three functions of bills of lading
as criteria to answer the main and sub-questions on whether electronic bills of lading can be
functional equivalents to paper bills of lading. It avoids traditional questions, such as ‘What is
a document, negotiability, electronic writing or signature?’ Instead, it rests its arguments on a
more comprehensive and effective principle, that is, the principle of functional equivalence.
This principle equalizes between electronic and paper bills of lading in the legal value and
enforceability. Therefore, the thesis finds that this principle must be provided for under any
instrument that deals with electronic documents in general and electronic bills of lading in
particular. Consequently, as one of its analysis techniques, the thesis used to start its discussion

on every function by investigating whether a relevant instrument provides for this principle.

The thesis follows an international approach that covers a wide range of instruments. This
approach includes three groups of international instruments, as discussed in the methodology
in Chapter One, that covers all relevant instruments on paper bills of lading, electronic
commerce and electronic bills of lading. The thesis also follows an English law approach. The
importance of this approach stems from that English law is a default law in contract forms.

Moreover, English courts have an exclusive jurisdiction on those contracts. Furthermore,
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English courts seem the first to recognize the three functions of paper bills of lading, as

discussed in Chapter One.'37°

The thesis also rests on Chapter Two as a foundation chapter on paper bills of lading for the
sake of a better understanding of electronic bills of lading. Since electronic bills of lading are
intended to be functional equivalents to paper bills, the reader needs first to understand paper
bills and their functions. In other words, the reader needs to know who replaces who. Therefore,
this Chapter paves the way for the arrival of electronic bills of lading. What also distinguishes
the thesis is the chronological order to deal with the subject in Chapters Two and Three. The
advantage of this approach is to show how the legal concept of paper and electronic bills of
lading originated and developed. It also shows how the international and English laws reacted

in relation to the recognition of these bills and their three functions.

Moreover, the thesis intends to be the first to illustrate the legal mechanism of issuance and
transfer of electronic bills of lading until delivery of the goods on two genuine graphs in
Chapter Six. Moreover, the thesis does not only present these graphs, but it also accompanies
them with a substantial discussion to reflect the said legal meninism under key instruments and
English law. The thesis also seems to be the first to present the ways of creating electronic bills
of lading as used in practice under the contract forms.'3° In this connection, the thesis also
tackles the recent technologies and developments from a legal perspective such as the single

window, blockchain and cyber risk.

In addition to the above-mentioned approaches and characteristics, the thesis is structured in a
coherent mode that makes its eight chapters focused and liked. After the introductory chapter,
Chapter Two studies paper bills of lading. Then, Chapter Three deals with electronic bills of
lading. Chapter Four examines the first function to be performed by an electronic bill loading
as a receipt for the goods. Chapter Five discusses the second function as containing or
evidencing the contract of carriage. Chapter Six examines the third function as a document of
title, which involves the challenging question of the thesis. Next, Chapter Seven deals with the
relevant issue of conflict of laws. At the end, the thesis concludes with the intended findings

and recommendations in Chapter Eight. Moreover, the thesis is specific in its objectives, legal

1379 See section 2 “Origin of paper bills of lading’ and relevant cases discussed in this section in Chapter Two.
1380 Interviews (n 15).
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questions, approaches and structure, as shown earlier. A result of such specification, the thesis

reaches specific findings and recommendations.

5 Future studies

The thesis inspires potential researchers to carry out further studies on the subject of electronic
bills of lading. New studies may discuss the recognition of electronic bills of lading under the

civil law system as the thesis deals with the common law system that involves English law.

Since this thesis is a legal research based primarily on the study of legal texts, new studies may
be conducted on electronic bills of lading from technical perspective. The suggested studies
may deal with the electronic systems that provide the electronic bills of lading services. These
studies may provide detailed technical information on the mechanism of how these electronic

bills are issued and transferred.

Moreover, potential studies may be carried out on electronic bills of lading from an economic
perspective with wide statistics on the business of electronic bill of lading. This type of
suggested studies may examine the role of these bills in the market. These studies may discuss
the technical barriers or challenges that may face the use of such bills. They may tackle the
economic competence of some countries, specially developing countries, to meet the technical

requirements of using electronic bills of lading.

Furthermore, in connection to economic competence, the new studies may deal with the issue
of fees that are paid to service providers under the contract forms. These studies may examine
the impact of this issue on the current and potential users of service systems and on the
development of electronic bills of lading. The thesis does not tackle this issue not only because
it is non legal but also due to the lack of data on those fees. Despite of the author’s attempts in

this regard, the data on those fees are not available.

Furthermore, new studies may also examine the tendency and confidence of carriers, shippers,
traders and banks to use electronic bills of lading instead of paper bills in the market. As the
interviews may show, there are tendency and willingness towards dematerialization of paper

documents, 38! that include the use of electronic bills of lading in the maritime industry.

1381 Interviews (n 15) and Appendix 1.
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6 Summary of conclusion

The thesis reaches that paper bills of lading developed throughout the ages to perform three
main functions: as receipts for the goods, as containing or evidencing the contract of carriage
of goods and as documents of title. English law seems to take the lead to establish the concept
of paper bills of lading. English courts decided leading cases in this regard, specially ‘begins

1382 where the

at the end of the eighteenth century with the landmark decision in Lickbarrow,
paper bill of lading was recognized as a document of title. Relevant statutes were also enacted
to recognize paper bills of lading such as the Factors Act 1889, Sale of Goods Act 1979,

COGSA 1924, COGSA 1971 and COGSA 1992.

Electronic bills of lading are intended to replicate the three functions of paper bills of lading.
These electronic bills have developed during the last four decades since the first experiment in
the 1970s with DFR. These electronic bills are a reaction to scientific developments in trade
and maritime transportation. The use of these electronic bills reduces time, costs and efforts in
the transactions. Therefore, the thesis notices a sort of similarity between paper and electronic
bills of lading since both of them are created to meet commercial needs. However, the thesis
finds that there are still legal challenges that face the dematerialization of paper bills of lading.
At the international level, the relevant international convention, model laws and contract forms
have been adopted to recognize and regulate electronic bills of lading or electronic transport
records to replicate paper bills of lading. English law seems slow in its reaction to recognize
electronic bills of lading. The Secretary of State in the UK is authorized under subsection 5(1)
of COGSA 1992 to issue regulations that may apply to electronic bills of lading, but no such

regulations have been issued.

The thesis concludes that electronic transport records can perform the first two functions of
paper bills of lading, that is, as receipts for the goods and as containing or evidencing the
contract of carriage of goods under the Rotterdam Rules. The CMI Rules provide for these two
functions to be performed by electronic bills of lading since these Rules are specialized to
regulate the use of electronic bills of lading in comparison with MLETR that provides for the
document of title function only. Electronic bills of lading are functional equivalents to paper
bills of lading under the contract forms of Bolero Rulebook and essDOCS DSUA. They can

function as receipts for the goods and evidencing or containing the contract of carriage under

1382 Lickbarrow (n 62). See Aikens, Lord and Bools (n 40) 1-17.

247



these contract forms. The thesis also concludes that electronic bills of lading may perform these
two functions under the English law since English courts already accepted the electronic

evidence. The UK statutes also do not contest the evidentiary value of electronic evidence.

As regards the document of title is concerned, the thesis concludes that negotiable electronic
bills of lading or negotiable electronic transport records can function as documents of title as
functional equivalents to negotiable paper bills of lading under the Rotterdam Rules, model
laws and contract forms. The Rotterdam Rules, model laws of MLETR and CMI Rules and
contract forms of Bolero Rulebook and essDOCS DSUA adopt the principle of functional
equivalence and provide for the transfer of electronic bills of lading and negotiable electronic

transport records.

Electronic bills of lading are already in use in the market as documents of title under Bolero
Rulebook and essDOCS DSUA based on agreement and concepts of novation and attornment.
With regards to the English law, the thesis concludes that there is no case law nor statutory
provision to recognize electronic bills of lading as documents of title. Since electronic bills of
lading are intended to perform the three functions of paper bills lading, the thesis concludes
that the present English law does not recognize the electronic bills of lading. Therefore, the use
of electronic bills of lading in practice currently are based on contract forms mentioned earlier,
especially with absence of the intended regulations provided for under subsection 5(1) of

COGSA 1992.

Consequently and following the international approach, the thesis may recommend to urge and
encourage the entry into force of the Rotterdam Rules through the role of concerned
international organizations and other bodies. These originations may increase the awareness
and knowledge about the advantages of the Rotterdam Rules. Thus, such originations may lead
a role to encourage governments to accede to these Rules. Moreover, the thesis may
recommend the adoption of a new comprehensive model law that provides for the three
functions of electronic bills of lading, not only one function as in MLETR that provides for the

document of title function only.

Following, the English law approach, the thesis may recommend the enactment of the
regulations referred to earlier under subsection 5(1) of COGSA 1992. The thesis also may

recommend that the new regulations must be clear in the provision for the three functions to be

248



performed by electronic bills of lading, especially as documents of title. The thesis concludes
this chapter and the whole discussion with its contribution to knowledge, particularly in the

subject of electronic bills of lading and suggests certain future studies in the subject.
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Appendix 1

1 Interview questions

The following interview questions were reviewed and approved by the Research Ethics

Committee (REC) of the World Maritime University (WMU):

The interview questions basically focus on the three main functions of electronic bills of

lading as equivalents to their paper counterparts. The questions are as follows:

1. Could you briefly describe the mechanism of issuing your electronic bill of lading?

2. Does your electronic bill of lading function as a receipt for the goods? If yes, how is this

achieved?

3. Does your electronic bill of lading function as an evidence of the contract of carriage of

goods by sea? If yes, how is this achieved?

4. The following sub-questions concern the third function of the bill of lading as a document

of title and its negotiability feature:

a. How can your electronic bill of lading meet the requirement of signature and on

what legal base?

b. How can your electronic bill of lading deal legally with the problem of the physical
possession of the electronic bill of lading since this physical possession means the

possession of the goods?

c. How can your electronic bill of lading achieve, under the existing law, the
“intrusion” of a non-contracting party, the endorsee to the contract of carriage of
goods by sea as it is evidenced in an electronic bill of lading, especially when it

claims delivery of the cargo?

5. From your information, is your electronic bill of lading issued frequently under

Incoterms?

6. How do you view the progression and tendency towards the use of electronic bills of

lading in recent times?

Thank you in advance for your valuable time and cooperation.
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2 essDOCS interview

essDOCS’ answers to the interview questions might be summarized in the following indented

passages:

1. Could you briefly describe the mechanism of issuing your electronic bill of lading?

There are two ways to draft a bill of lading in the essDOCS system. The first way is
by data entry through a word document or an excel document on the essDOCS

platform. The second way is based on data available on the essDOCS online system.

2. Does your electronic bill of lading function as a receipt for the goods? If yes, how is

this achieved?

The receipt function would be achieved simply by having the terms covered in bills
of lading electronically. Moreover, under the essDOCS agreement, there is a specific
provision which provides that the electronic bill will act like a receipt, essentially like
paper bill.
3. Does your electronic bill of lading function as an evidence of the contract of carriage

of goods by sea? If yes, how is this achieved?

... The agreement under the essDOCS is one agreement which ensures that the

electronic bill of lading is the legal and functional equivalent of paper bill.

4. The following sub-questions concern the third function of the bill of lading as a

document of title and its negotiability feature:

a. How can your electronic bill of lading meet the requirement of signature and

on what legal base?
There is an electronic signature in the essDOCS system. This electronic signature
is treated as an equivalent of a manning signature according to the agreement.

b. How can your electronic bill of lading deal legally with the problem of the
physical possession of the electronic bill of lading since this physical

possession means the possession of the goods?

The essDOCS ensures that only one party has control over the original electronic

bill. The party could endorse the bill onto the next party in the chain or surrender
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it to the carrier to take delivery of the cargo. So, the physical possession of a paper
bill is replicated through the electronic rights of control over the electronic record.
The party would identify that he wanted to transfer either to bearer or to order, and

he can do either exactly the same way he would as paper.

c. How can your electronic bill of lading achieve, under the existing law, the
“intrusion” of a non-contracting party, the endorsee to the contract of carriage
of goods by sea as it is evidenced in an electronic bill of lading, especially

when it claims delivery of the cargo?
If the transferee is not a party or user to the essDOCS system, the solution is by
issuing to him a paper bill of lading.

5. From your information, is your electronic bill of lading issued frequently under

Incoterms?
The Incoterms permit the use of electronic documentation. But it is up to the parties to
contractually agree to use the essDOCS system for the transaction.

6. How do you view the progression and tendency towards the use of electronic bills of

lading in recent times?

There is a massive shift recently in acceptability and move towards dematerialization.

Finally, law is not so much of a barrier now.

3 Bolero interview

Bolero’s answers to the interview questions might be summarized in the following indented

passages:
1. Could you briefly describe the mechanism of issuing your electronic bill of lading?
There are two ways to create a Bolero EBL. The first way is to prepare a paper document in
the same way used in a traditional bill of lading and scan and upload it into the Bolero system.

The second way is based on the structure data in the Bolero system. It is completely

electronic.

2. Does your electronic bill of lading function as a receipt for the goods? If yes, how is

this achieved?
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The document contains the details of the cargo, and effectively that is a confirmation from
the carrier that he has either shipped on board or received the shipment or the goods

described in the document.

3. Does your electronic bill of lading function as an evidence of the contract of carriage

of goods by sea? If yes, how is this achieved?

The carrier also attaches his terms and conditions. His terms and conditions are part of the

contract. So, Bolero bills of lading include the same terms as in traditional paper bills.

4. The following sub-questions concern the third function of the bill of lading as a

document of title and its negotiability feature:

a. How can your electronic bill of lading meet the requirement of signature and

on what legal base?

Every message that passes through the Bolero system is digitally signed. The
parties agree to use a digital signature according to the multilateral agreement of

Bolero. The whole system of Bolero is a messaging platform.

b. How can your electronic bill of lading deal legally with the problem of the
physical possession of the electronic bill of lading since this physical

possession means the possession of the goods?

The key cleverness in the particular aspect of a bill is its transferability, and that
is achieved by the practice of novation. The holder, who has the control of a
singular electronic bill, can pass the holdership to somebody else and the new
holder will control that electronic bill. The holder or holdership is a very important

term and it is an equivalent to the possession of the bill.
c. How can your electronic bill of lading achieve, under the existing law, the
“intrusion” of a non-contracting party, the endorsee to the contract of carriage

of goods by sea as it is evidenced in an electronic bill of lading, especially

when it claims delivery of the cargo?
The holder who wants to transfer the electronic bill to a non-contracting party, will
issue to him a paper bill of lading.

5. From your information, is your electronic bill of lading issued frequently under

Incoterms?
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The Incoterms is related to the sale contract and not to a bill of lading issue.

6. How do you view the progression and tendency towards the use of electronic bills of

lading in recent times?

The tendency is still relatively small. There is a willingness towards dematerialization of

commercial documents in the market.
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